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THE    SPELLING    IN    THIS    BULLETIN 

The  spelling  of  the  English  Language  has  become  a  world- 
wide calamity.  But  for  its  idiotic  spelling  it  would  became  the 
world  language,  and  its  aid  to  international  relations,  commerce, 
and  peace  would  be  beyond  all  calculation.  No  complete  reform  is 
possible  until  we  increase  our  alfabet  till  there  is  a  separate 
character  for  each  essential  sound,  or  42  letters;  but  a  little  may 
be  done  by  going  back  to  the  spelling  of  Milton  and  Shakspers 
where  the  present  speling  is  especially  absurd.  Nearly  all  the 
simpler  spelings  used  may  be  clast  as  follows: 

1.  Where  the  past  tense  of  verbs  is  formd  by  adding  the 
sound  "t",  it  is  speld  so;  as,  stopt,  dipt,  blest,  etc. 

2.  Where  the  past  tense  is  formd  by  adding  the  sound  "d" 
it  is  speld  so:  as  turnd,  earnd,  loand,  learnd,  etc. 

Note.  Where  the  "ed"  is  pronounced  it  is  retaind;  as, 
wounded,  sounded,  landed,  etc.  The  "ed"  is  also  retaind  where 
the  above  changes  would  cause  any  uncertainty  as  to  pronuncia- 
tion. 

A  special  bulletin  giving  a  full  discussion  will  be  sent  on 
application. 


FOREWORD 

The  astounding  and  continued  increase  in  the  number  of 
murders  in  the  United  States  has  become  our  very  greatest 
problem.  Notwithstanding  all  our  national  pride  the  United 
States  is  today  a  disgrace  to  civilization.  We  have  twice  as 
many  murders  in  proportion  to  population  as  Italy,  the  next 
worse  nation.  We  have  36  times  as  many  as  Switzerland,  30 
times  as  many  as  Germany,  15  times  as  many  as  Great  Britain,  12 
times  as  many  as  in  Canada,  etc.  It  is  hoped  that  this  debate- 
will  assist  in  arousing  public  attention  and  interest  in  the  sub- 
ject. 

Murder  Must  Be  Checkt.  Yet  the  appalling  fact  is  that  it 
is  still  increasing,  and  no  sign  of  improvement  is  yet  in  sight.  If 
present  conditions  continue  what  security  can  there  be  for  life 
and  property?  What  stability  of  government,  or  even  stability 
of  society  itself?  It  is  impossible  to  overstate  the  importance  ot 
this  discussion.  It  is  not  easy  to  picture  the  miseries  of  a  peo- 
ple where  life  and  property  have  become  insecure;  when  no  oi'e 
£an  plan  for  or  depend  upon  the  future.  Unless  there  is  a  change 
and  a  great  change  in  the  public  attitude  towards  murder  wc 
must  soon  face  unbelievable  consequences. 

Debaters  will  be  much  perplext  by  contradictory  opinions, 
and  even  in  the  citation  of  facts.  It  is  very  evident  that  all  who 
discuss  this  question  are  not  equally  careful  in  quoting  and  in- 
terpreting facts  and  statistics.  It  is  important  that  the  student 
observe  closely  the  dates  of  articles  or  statistics,  as  the  facts 
change  much  from  year  to  year.  The  attitude  of  the  writer  must 
also  be  considerd.  An  opponent  of  capital  punishment  will  in- 
terpret the  same  figures  and  facts  very  differently  from  an  ad- 
vocate of  it.  The  difficulties  are  increast  by  the  fact  that  h) 
this  country  and  in  many  foren  countries,  statistics  are  not  kept 
with  sufficient  accuracy  or  completeness  to  be  of  real   value. 

It  is  especially  true  in  this  debate  that  a  mere  desire  to  win 
is  unworthy,  and  even  ignoble  when  we  consider  the  tremen- 
dous importance  of  this  theme.  Let  each  debater  endeavor  to 
make  this  debate  a  real  contribution  to  public  welfare  and  to 
intelligent  citizenship.  Sometimes  it  is  a  serious  thing  t<>  be  a 
citizen;  but  no  one  should  ever  try  to  shirk  responsibility.  Hum- 
an society  is  possible  only  when  each  is  willing  and  ready  to  con 
tribute  his  share  to  the  public  good. 
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INTRODUCTORY 
Post  hoc,  ergo  propter  hoc.  (After  it,  therefore  on  account 
of  it).  The  writer  has  often  observd  it  thunder  just  after  he 
batted  his  eyes.  According  to  the  above  fallacy  the  batting 
would  be  the  cause  of  the  thunder.  Of  course  the  lightning  pre- 
ceded both  and  causd  both.  This  fallacy  is  much  used  in  a  de- 
bate like  this.  The  increase  or  decrease  of  the  murder  rate  after 
the  passage  of  a  law  does  not  prove  that  it  was  the  result  of  the 
law;  something  else  may  have  causd  both.  If  either  capital 
punishment  or  its  abolition  is  followd  by  an  increase  or  de- 
crease of  the  murder  rate,  the  mere  coincidence  proves  abso- 
sutely  nothing  unless  it  is  proved  that  no  other  cause  had  a 
deciding  effect.  It  is  for  this  reason  that  statistics  are  of  so  little 
value  in  this  discussion. 

"Statistics  are  of  value  in  proving  or  disproving  the  efficacy 
of  the  death  penalty  only  when  all  the  circumstances  are  taken 
into  account".  But  these  could  not  be  quoted  in  connection 
with  the  statistics  even  if  they  were  all  known.  It  is  evident  in 
all  the  discussions  of  this  subject  that  the  interpretations  of 
statistics  accords  with  the  general  position  of  the  interpreter. 
We  should  like  to  have  convincing  statistics  that  would  estab- 
lish something  one  way  or  the  other  but  we  do  not  have  them. 

The  most  perplexing  feature  is  the  impossibility  of  getting 
reliable  statistics.  This  is  due  to  a  variety  of  causes.  The  chief 
one,  perhaps,  is  the  fact  that  the  law  recognizes  at  least  six 
grades  of  killing,  viz:  murder  first  degree,  murder  second  degree; 
manslaughter  first  degree,  manslaughter  second  deggree;  homicide 
excusable,  and  homicide  justifiable.  When  a  killing  occurs  it 
takes  the  decision  of  the  courts  to  determine  which  one  of  the 
six  kinds  it  was;  by  that  time  it  is  an  old  story  and  has  passt 
from  the  newspapers.  Meantime  it  has  been  reported  in  all 
sorts  of  ways,— all  usually  calld  murder  without  suggesting  the 
degree.  All  authorities  agree  that  the  decision  as  to  this  ques- 
tion wil  have  to  be  reacht  without  much,  if  any,  help  from  statis- 
tics. Most  who  tackle  the  question  decide  in  advance  that 
the  statistics  will  settle  it  and  can  hardly  reconcile  themselves  to 
the  uselessness  of  statistics  in  the  discussion. 


MURDER  STATISTICS  IN  20  AMERICAN  CITIES 
Mostly  from  the  World  Almanac 
Killings  per  Million 
City  1910-14  1915-19     1920     1921       1922       1923       1924 

New  York 60  48  59  62  58  52  64 

Chicago    92        104        103         118        118        136        175 

Philadelphia    __       47  62  62  61  72  94  76 

Los  Angeles  —       98        105  98        136        129        139        142 

Cleveland    64        117        125         103        105        100        107 

St    Louis    136        172        126        172        169        261        217 

Baltimore    51  77  70         113         102  72  95 

Boston    48  47  51  37  36  43  51 

Pittsburg    58  86         103  94  91         137        121 

San  Francisco  _     118         131  76  98  79  61  80 

Buffalo    49  56  41  48  61  48  59 

Milwaukee 34  36  30  36  29  35  22 

Washington    __       75         114         126         126         112         154         111 

Newark    34  53  34  47  70  73  63 

Minneapolis    _.       41  57  52  71  55  59  69 

Cincinnati    112         131  57         152         146         181         153 

Indianapolis    —     100  96  57         129  69  85        114 

Rochester    34  32  13  42  32  12  33 

Louisville    173         164        111         165         131         356        250 

Memphis    699        615        634        568        674  *  • 

What  can  be  made  out  of  such  a  jumble  of  figures?  It  took 
a  good  deal  of  time  to  collect  them,  which  the  value  of  the  data 
does  not  seem  to  justify.  They  show  that  on  the  whole  murder 
is  not  falling  off,  nor  yet  very  greatly  increasing,  but  nothing 
decisive  either  way.  All  students  of  the  problem  have  given  up 
finding  any  clear  evidence  in  murder  statistics;  it  varies  so.  much 
independently  of  legislation. 

Up  to  1925  four  states  have  abolisht  capital  punishment: 
Michigan,  Minnesota,  South  Dakota,  and  Wisconsin.  Thrc. 
others  have  abolisht  it  except  for  murderers  who  are  already  con- 
demnd  to  imprisonment  for  life;  Maine,  North  Dakota,  an  1 
Rhode  Island.  Kansas  leaves  it  to  the  governor  who  doesn't 
order  the  execution.  Six  states  abolisht  capital  punishment  but 
reestablisht  it  on  account  of  increase  of  murders;  Arizona,  Mis 
souri,  Oregon,  Tennessee,  Vermont,  and  Washington. 


THE  DEATH   PENALTY 
John  J.  Ingalls 

We  are  all  under  sentence  of  death.  By  some  mysterious 
and  inexorable  law  it  is  appointed  for  all  men  to  die.  Other  inci- 
dents may  or  may  not  occur,  but  death  is  inevitable.  There  is 
no  reprieve,  no  new  trial,  no  pardon,  no  executive  clemency. 
Life,  the  most  sacred  of  all  natural  rights,  is  the  one  of  which 
all  are  deprived  by  an  arbitrary  decree  of  nature.  The  verdict  is 
ponounced  and  judgment  renderd  before  we  are  born. 

The  right  of  man  to  live  is  sacred  and  incontestable,  and  yet 
it  may  be  renounced.  If  I  am  attackt  I  have  the  right  to  kill  my 
assailant,  if  his  death  is  necessary  for  the  preservation  of  my  own 
life. 

This  is  not  denied  by  any  code  of  morals,  or  of  law.  Life 
may  be  legally  taken  not  only  in  self-defense,  but  in  the  protec- 
tion o;  property,  of  honor,  and  of  the  state.  If  the  right  to  slay  ex- 
ists, then  the  right  to  live  is  forfeited,  because  two  contradictory 
rights  affecting  the   same  individual   cannot   co-exist. 

Civil  governments  are  establisht,  among  other  objects,  to 
dispense  with  private  vengeance,  and  to  punish  crimes  against 
individuals  as  offences  against  the  social  compact.  The  citizen 
relinquishes  his  right  to  kill  the  man  who  has  slain  his  father,  his 
brother,  his  wife,  or  his  friend,  upon  the  agreement  that  society 
shall  avenge  the  wrong,  and  punish  the  offender. 

This  seems  to  be  the  rational  justification  of  the  death 
penalty,  which  has  been  universally  recognized  from  the  begin- 
ning of  history. 

And  yet  it  cannot  be  denied  that  as  the  conscience  of  nations 
becomes  more  sensitive,  and  the  sacredness  of  life  more  apparent, 
its  infliction  becomes  more  repulsive.  Tribunals,  juries,  and  letj- 
islatures  are  perceptibly  reluctant  to  enforce  the  fatal  right  of 
retaliation. 

Limitations  are  imposed.  The  condemnd  criminal  becomes 
the  object  of  excessive  and  inexplicable  sympathy.  Philanthropy 
strives  to  devise  less  terrible  methods  of  execution.  The  bar- 
barous torture  of  the  stake,  the  gibbet,  the  wheel,  of  beheading 
and  mutilation,  once  deemd  essential  to  the  safety  of  society,  are 
regarded  with  horror,  and  have  been  definitely  abandond.  Hum- 
anity shudders  at  the  contemplation,  and  inquiries  whether  the 
sacrifice   of  life   is   not   indefensible,   if  the   isolation   of   the   felon 
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is  not  sufficient  for  the  protection  of  the  state  from  a  repetition  of 
the  crime. 

The  public  sentiment  for  the  abolition  of  capital  punishment 
is  evidently  growing  stronger  in  all  parts  of  the  civilized  world. 
For  political  offences,  except  in  actual  war,  it  has  been  finally 
supprest. 

Had  Waterloo  occurd  two  centuries  earlier  Napoleon  would 
have  been  sent  to  the  block  instead  of  to  St.  Helena.. 

The  right  of  government  to  inflict  the  death  penalty  must  be 
conceded.  The  objects  o;  punishment  are  to  reform  the  offender, 
and  to  protect  society.  The  idea  of  vengeance  has  been  eli- 
minated. No  gentleman  can  be  considerd  as  being  reformd  !>y 
being  hangd,  and  the  only  remaining  consideration,  therefore, 
is  that  of  social  utility.  This  is  debatable  ground,  and  is  not 
susceptible  of  demonstration.  There  are  some  incoi 
and  predestind  criminals,  the  wolves,  tigers,  and  cobras  of 
the  human  race,  whose  execution  gives  general  satisfaction;  but 
the  victims  of  heredity,  of  want,  of  sudden  rage,  of  ungovernable 
impulse,  are  regarded  with  compassion.  The  indications  are 
strong  that  society  ultimately  will  be  reinforced  with  sufficient 
intellectual  and  moral  guarantees  to  enable  it  to  dispense  with 
this  supreme  penaty. 

At  the  present  the  general  conscience  would  probably  reflect 
the    sentiment    of    a    challenged    juryman    in    Montana,    who    de- 
clared that   he  was   opposed   to  capital   punishment,   except   w 
iu.'licted  by  a  vigilance  committee. 

The  Legislature  of  Kansas  has  adopted  the  in  vice 

of  ordering  criminals  condemnd  to  death   to  be  confii 
year  after  sentence  to  the  penitentiary,  and   th<  I   at   the 

pleasure  of  thi    '        :rnor.     1  is  an   accumul 

job  lot  of  convictd    felons,    whose    lives    havii  illy 

forfeited,  instead  of  being  abb  'I,  are  ind 

by    improved    diet,    scientific 
good  habits,  at  the  expense  of  tin 

ROBESPIERRE  VS.   CAPITAL  PUNISHMENT 

(NOTE       It    seems    almo  I 
of    the 
vears  be 

callous     brutal,    and 

gave    up   the    \ 
*      *      *      *      I 
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is  essentially  unjust;  second,  that  it  is  not  the  most  deterrent 
of  punishments  and  increases  crimes  rather  than  prevents  them. 
Outside  of  civilized  society,  when  a  bloodthirsty  enemy  comes  to 
attack  my  life,  and  when  driven  away  20  times  he  returns  to 
ravage  my  fields  which  my  hands  have  tilld,  as  I  can  oppose  only 
individual  strength  against  his,  either  I  must  perish  or  I  must 
kill  him,  and  the  natural  law  of  self  defense  justifies  and  up- 
holds me.  But  in  society,  when  the  might  of  all  is  armd  against 
one  man,  what  principle  of  justice  can  authorize  them  to  take 
his  life?  What  necessity  can  excuse  such  a  proceeding?  A  con- 
queror who  kills  his  captives  is  calld  barbarous.  A  man  who  kills 
a  child  which  he  might  disarm  and  punish,  is  recognized  as  a 
monster.  A  culprit  upon  whom  society  has  passt  sentence  is 
nothing  more  than  a  conquerd  and  powerless  enemy,  and  is  more 
feeble  before  it  than  a  child  before  a  grown  man.  So,  in  the 
eyes  of  truth  and  justice,  those  scenes  of  death,  orderd  with  so 
much  ceremony,  are  nothing  less  than  cowardly  assasinations, 
triumphant  crimes,  commited  not  by  individuals,  but  by  entire 
nations,  and  with  legal  sanction.  However  cruel  and  extravagant 
these  laws,  do  not  wonder  at  them.  They  are  the  work  of  a 
few  tryants.  They  are  the  chains  that  weigh  down  the  human 
race,  they  are  the  arms  by  which  it  has  been  subjugated.  "It 
is  not  lawful  to  put  to  death  a  Roman  citizen."  Such  was  the  law 
the  people  had  passt.  But  Sylla  conquerd  and  said,  "All  who 
have  borne  arms  against  me   are  worthy  of  death"     *     *     *     * 

When  fanaticism,  born  of  a  union  of  ignorance  and  despo- 
tism, invented  in  its  turn  the  crimes  of  divine  lese-majestie, 
when  it  conceivd  in  its  delirium  the  scheme  of  avenging  God  him- 
self, was  it  not  necessary  that  it  should  offer  Him  blood  also, 
and  place  Him  on  a  level  with  the  monsters  that  calld  them- 
seves  His  images? 

"The  punishment  of  death  is  necessary,"  say  the  friends  of 
old  and  barbarous  precedent;  "without  it  there  would  be  no  re- 
straint strong  enough  to  repress  crime."  Who  told  you  that? 
Have  you  calculated  all  the  means  by  which  penal  laws  may  acv 
on  human  sensibility?  Alas,  how  many  pangs,  physical  and 
moral,  does  not  a  man  endure,   that  are  worse  than   death? 

The  desire  to  live  is  less  powerful  than  pride,  the  most  im- 
perious of  all  the  passions  which  hold  mastery  over  the  heart  of 
man.  The  most  terrible  of  punishments  for  the  social  man  is  op- 
probrium, the  crushing  evidence  of  public  execration.  When  the 
legislator  can  strike  citizens  at  so  many  sensitive  points  and  in 
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so  many  ways,  how  can  he  believe  himself  forced  as  a  last  re- 
sort to  employ  the  punishment  of  death?  Punishments  are  not 
made  to  torment  the  guilty,  but  to  prevent  crime  by  the  fear  of 
incurring  them. 

The  legislator  who  prefers  death  and  atrocious  punishments 
to  such  softer  methods  as  are  in  his  power,  outrages  public  deli- 
cacy, blunts  the  moral  sentiments  of  the  people  he  governs,  like 
an  unskillful  teacher  who,  by  frequent  use  of  cruel  chastisements, 
brutalizes  and  degrades  the  soul  of  his  pupil,  in  that  he  weakens 
and  exhausts  the  resources  of  government  by  stretching  them 
with  too  much  force. 

The  legislator  who  establishes  this  punishment  renounces 
that  salutary  principle  that  the  best  way  to  repress  crimes  is  to 
adapt  the  punishments  to  the  nature  of  the  different  passions 
that  produced  them,  and  to  penalize  them  by  themselves,  so  to 
speak.  Such  a  legislator  confuses  the  ideas,  disturbs  the  rela- 
tions, and  openly  counteracts  the  object  of  Penal  laws. 

The  punishment  of  death  is  necessary,  do  you  say?  If  that 
be  true,  how  is  it  that  so  many  nations  have  been  able  to  do 
without  it?  By  what  fatality  were  these  people  the  wisest,  hap- 
piest and  most  free?  If  capital  punishment  is  best  adapted  to 
prevent  great  crimes,  such  crimes  ought  to  be  more  rare  among 
nations  which  have  adopted  and  most  extensively  used  it.  Now 
the  fact  is  just  the  contrary     *     *     *     * 

Listen  to  the  voice  of  justice  and  reason.  It  cries  aloud  to 
you  that  human  judgments  are  never  certain  enough  to  war- 
rant society  in  putting  to  death  a  man  condemnd  by  other  men  at 
fallible  as  the  convict.  Could  you  imagine  the  most  perfect 
judicial  order — could  you  find  the  most  upright  and  enlightend 
judges — there  would  always  remain  a  place  foi  error  or  ; 
judice.  Why  do  you  deprive  yourselves  of  the  mean 
fying  them?  Why  do  you  condemn  yourselves  to  powerli 
ness  to  extend  a  helping  hand  to  opprest  innocence?  What  mat- 
ter these  barren  regrets,  these  vain  compliments  that  you  accord 
to  an  empty  shade,  to  senseless  ashes?  They  are  but  the  sad  evi- 
dence of  the  barborous  rashness  of  your  Penal  laws.  To  deprive 
by  acts  of  virtue,  to  close  for  him  pitilessly  all  doors  of  return 
to  goodness  and  self-esteem,  to  hurry  him  to  the  grave,  all 
coverd,  so  to  speak,  with  the  recent  stains  of  his  crime,  is  to 
my  eyes,  the  most  horrible  refinement  of  cruelty. 

The  law  ought  to  present  to  the  nations  the  purest  model  of 
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justice  and  reason.  If  in  place  of  that  resistless,  ,calm,  moder- 
ate severity  which  ought  to  characterize  them,  they  put  anger 
and  vengeance;  if  they  cause  human  blood  to  flow  wh'ch  they 
had  no  right  to  shed;  if  they  call  up  before  tie  eyes  of  the  people 
cruel  scenes  and  the  corpses  of  those  murderd  by  tortures — 
then  they  confound  in  the  minds  of  citizens  the  ideas  of  the  just 
and  the  unjust,  and  cause  to  spring  up  in  the  bosom  of  society 
ferocious  prejudices  which  will  produce  others  in  their  turn. 
Man  no  longer  continues  to  be  to  his  fellow  man  a  sacred  ob- 
ject *  *  *  The  idea  of  murder  inspires  much  less  dismay 
when  the  law  itself  affords  an  example  and  a  spectacle  of  it. 
The  horror  of  crime  is  lessend  from  the  moment  tlie  law  merely 
punishes  one  crime  by  perpetrating  another.  Beware  of  con- 
founding the  efficacy  of  punishments  with  the  excess  of  severity. 
The  one  is  absolutely  opposed  to  the  other.  There  is  everything 
in  favor  oi  moderate  laws.  There  is  everything  against  cruf'l 
laws.  *  *  *  I  conclude  by  moving  you  that  the  law  en- 
forcing the  punishment  of  death  be  repealed. 


WHERE  MURDER  MEANS  PUNISHMENT 
The  Outlook 

A  case  of  murder  in  England  is  taken  seriously  because  Eng- 
land still  hangs  murderers  by  the  neck  until  they  are  dead.  In 
her  criminal  statistics  there  is  nothing  remotely  comparable  with 
the  statement,  let  us  say,  in  the  New  York  "Times'"  of  February 
10,  1921,  that  out  of  679  homicides  in  New  York  during  the  pre- 
vious year  only  one  perpetrator  was  brought  to  justice,  or  the 
similar  statement  that  out  of  118  homicides  in  Philadelphia  during 
1917  only  one  had  to  pay  the  ultimate  penalty.  There  may  be  in 
England  a  difference  of  opinion  over  capital  punishment.  But 
the  nation  is  determind  that  willful  homicide  shall  be  no  joke. 
On  September  3 —  exactly  four  months  a.'tcr  arrest — the  bunga- 
low murderer,  Mahon,  was  hangd. 

With  regard  to  Leopold  and  Loeb,  counsel  would  doubt- 
less plead  for  mercy  on  the  ground  of  youth.  But  on*;  thing  is 
certain:  that  plea  would  have  been  utterly  stultified  by  the  de- 
fiant and  impudent  demeanor  of  these  prisoners  themselves. 
Such  an  exhibition  would  have  alarmd  and  angerd  everything 
that  is  responsible  and  authoritative  in  English  publi:  life— and 
we  may  take  it  for  granted  that  judge  and  jury,  with  the  nation 
behind  them,  would  have  decided  ere  this  to  stamp  upm  a  tern- 
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per  so  cruel  and  so  wicked.  With  a  Judge  in  ermine  and  with 
barristers  in  gowns  and  with  the  press  in  its  proper  place,  these 
degenerates  (and  all  like  them)  would  have  known  in  advance 
/that  murder  is  something  you  cannot  get  away  with. 

A  century  ago  England  hangd  thieves  who  stole  a  sheep. 
She  has  had  judges  who  were  monsters  of  greed  and  ferocity. 
And  from  the  United  States  she  has  learnd  lessons — for  instance, 
the  children's  court.  Also,  it  is  easier  to  organize  justice  in  a 
small,  coherent  country  than  in  forty-eight  States  of  a  Union 
that  covers  a  continent.  What,  however,  English  experience  has 
shown  is  that  the  reform  of  justice  along  simple  unemotional 
lines  does,  of  itself,  diminish  crime.  No  nostrum  of  psychology 
is  effective  compared  with  the  time-honord  policy  of  speedy  ar- 
rest, public  trial,  rapid  procedure,  and,  above  all,  certain  punish- 
ment. It  is  only  when  punishment  is  assured  and  adequate  that 
redemptive  agencies  can  begin  their  task. 


THE    BORN-CRIMINAL   AND    CAPITAL    PUNISHMENT 
Enrico  Ferri,,  Italian  Crimologist 
From  Criminal  Sociology,  p.  527 
As  to.  the  class  of  born-criminals,  since  with  them,  as  Mauds- 
ley  says,  we  are  confronted  if  not  exactly  with  a  degenerate  type, 
at  least  with  a  degenerate  variety  of  the  human  species,  and   the 
problem  consists  in  diminishing  the  number  as  much  as  possible, 
a  preliminary  question  must  be  disposed  of  first.     Would  it  not  be 
better  once  and  for  all  to  apply  capital  punishment  to  the^c  un- 
fortunates when  they  commit  grave  crimes,  since  they  arc  a  con- 
tinual danger  tor  society  either  in  themselves  or  by   transmit 
their  antisocial  instincts  to  their   children?      In   other   words,   un- 
der this  head  the  much  agitated  question  of  capital   punishment 
arises   in   the   most  precise   and   peremptory   manner.     On    it,    for 
more   than   one   hundred   years,   criminologists,   philosophers, 
the  public  at  large  have  disputed,  but  unfortunately  with 
amount  of   sentimental   declamation   pro   and   ecu,   and   with   very 
little   positive   observation   or   calm   reasoning.     This   q  le- 

gally solvd  in   Italy   (which  was  the  first  among  til  uu- 

tries   to   decree   the  abolition  of  capital    punishment   on    the    I 
day  of  January,  1890,  having  partially  abolisht  it  twenty-lour  y 
before,   in   1876,  but   preserving  it  and   applying   it   in   the  army) 
was  advanced  but  not  discust  at  the  First  International  Cong] 
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of  Criminal  Anthropology  at  Rome,  and  we  feel  that  it  should  be 
briefly  dealt  with  here. 

Capital  punishment  has  its  adversaries  and  its  champions 
among  classical  and  positive  criminologists,  ,but  the  diversity  of 
opinion  has  a  very  different  reason  and  scope  in  the  tv/o  schools. 
For,  while  the  classical  abolitionists  almost  all  believe  in  the  more 
or  less  absolute  illegitimacy  of  the  pain  of  death,  the  positivists, 
on  the  contrary,  are  almost  unanimous  in  believing  that  the 
death  penalty  is  legitimate  in  principle,  while  some  of  them  admit 
and  others  deny  its  practical  advisability  and  utility.  It  is  my 
belief  that  the  death  penalty  is  prescribed  by  Nature  in  every 
part  of  the  Universe  and  in  all  phases  of  universal  life.  It  does 
not  seem  to  me  to  be  in  absolute  contradiction  with  personal 
rights,  because  when  the  death  of  another  is  absolutely  neces 
sary,  it  is  perfectly  just,  as  a  case  of  self-defense,  whether  in- 
dividual or  social.  Among  others,  Carrara,  Beccaria,  and 
Romagnosi  hold  this  view.  Furthermore,  the  universal  law  of 
evolution  shows  that  the  progress  of  every  living  species  is  due 
to  a  continual  selection  brought  about  by  the  death  of  those 
less  fit  for  the  struggle  of  existence,  and  this  selection  can,  in 
humanity,  and  even,  to  a  certain  point,  in  animals,  be  effected 
artificially  out  of  respect  to  the  laws  of  life  under  the  same  con- 
ditions as  it  works  naturally.  It,  therefore,  conforms  not  only  to 
the  laws  of  justice,  but  to  those  of  nature,  that  society  should 
effect  an  artificial  selection  within  itself,  destroying  the  elements 
harmful  to  its  existence, — anti-social,  non-assimilable,  and 
deleterious  human  beings.  But,  the  weight  of  these  conclusions 
must  not  be  exaggerated,  and  they  must  be  accepted,  on  the 
contrary,  with  those  reservations  which  are  always  necessary 
in  complex  questions  which  cannot  be  determind  by  a  monosyl- 
labic answer.  For  we  must  note  that  this  idea  of  artificial  selec- 
tion, altho  true,  runs  the  danger,  when  transported  without  pre- 
caution into  the  sociological  sphere,  of  entailing  exorbitant  re- 
sults if  an  exclusive  predominance  is  given  to  the  race  over  the 
individual,  or  to  material  over  moral  interests.  On  the  other  hand, 
it  must  be  temperd  by  the  necessary  balance  between  the  rights 
of  the  individual  and  society  or  between  moral  and  material  in- 
terests which  always  must  be  considerd;  otherwise  the  Spartan 
practice  of  putting  to  death  all  individuals  who  did  not  con- 
form to  type,  or  who  were  affected  with  the  incurable  and  conta- 
gious   diseases   would   be    not    only    legitimate,      but      obligatory. 
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Furthermore,  it  is  one  thing  to  recognize  that  capital  punish- 
ment can,  in  certain  cases,  be  legitimate  as  a  supreme  and  neces- 
sary remedy  under  abnormal  conditions  and  circumstances,  and 
another,  to  declare  that  under  normal  conditions  of  social  life 
it  is  useful  and  necessary. 

It  can  be  easily  seen  that  society  can,  under  normal  con- 
ditions, provide  in  some  other  way  than  by  execution  for  its  own 
preservation  by  preventing  the  attack  of  anti-social  elements  or 
the  perpetuation  of  their  offspring,  either  thru  the  isolation  of 
the  guilty  for  an  indefinite  period,  or  deportation,  which  are  al- 
ways within  its  power.  Putting  aside,  for  the  moment,  the  prob- 
lem of  deportation,  it  is  a  fact  that  segregation  for  an  indefinite 
period,  surrounded  by  the  proper  guarantees,  can  form  a  true  sub- 
stitute for  the  other  punishment.  On  the  other  hand,  the  utility 
and  defensive  efficacy  of  capital  punishment  is  problematical,  for 
when  a  man  commits  a  crime  he  is  either  carried  away  by  a  sud- 
den passion  and  thinks  of  nothing,  or  else  he  acts  with  premedita- 
tion, and  what  determines  his  course  in  the  latter  case  is  not  a 
hypothetical  comparison  between  the  'capital  punishment  and  life 
imprisonment,  but  the  hope  of  impunity.  We  should  not  be  mis- 
led by  the  statement  of  some  prisoner,  conclemnd  to  death,  who 
states  that  he  is  afraid  to  die;  for,  in  the  first  place,  that  only 
means  that  he  is  so  at  the  moment  when  he  makes  the  state- 
ment and  does  not  show  that  such  fear  would  have  been  able  to 
deter  him  from  crime,  because  at  the  moment  of  its  commission, 
thru  psychological  impulsiveness,  he  was  completely  dominated 
by  the  criminal  temptation.  In  the  second  place,  if  it  is  certain 
that  every  prisoner  after  his  capture  and  sentence  fears  deatli 
more  than  life  imprisonment  (with  the  exception  of  those  who 
commit  suicide  in  prison,  and  those  who  cynically  joke  on  the 
scaffold),  it  is  no  less  certain,  as  Carrara  remarks,  that  this  re- 
sult only  applies  to  criminals  who  have  been  captured,  which  is 
not  always  done.  Statistics  show  that  the  variation  in 
the  number  of  crimes  is  independent  of  the  number  of  con- 
demnations and  executions,  and  that  it  depends  on  factors 
very  different  and  more  complex,  as  can  be  seen  in  Italy, 
where  Tuscany  supplies  a  number  of  capital  crimes  propor- 
tionately inferior  to  that  of  the  other  countries,  which  allow 
the  death  penalty.  Again,  we  see  in  France,  that  in  spite  of  the 
great  increase  in  the  total  of  criminality  and  the  growth  of  popu- 
lation, whether  thru  a  spirit  of  contradiction  or  by  contumacy,  the 
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number  of  murders,  poisonings,  parricides,  and  homicides  has 
decreast  from  five  hundred  and  sixty  in  1826  to  four  hundred  and 
twenty-three  in  1881,  altho  capital  executions  have  diminisht  in 
the  ratio  of  one  hundred  and  ninety-seven  to  one.  The  same 
can  be  said  of  Belgium.  Consequently,  it  becomes  very  difficult 
to  believe  that  experience  shows  the  practical  utility  of  capital 
punishment  as  an  instrument  for  the  protection  of  society. 

In  the  last  analysis,  capital  punishment,  in  its  monosyllabic 
simplicity,  is  only  an  easy  panacea,  and  under  this  head,  it  cer- 
tainly does  not  solve  a  problem  as  complex  as  that  of  dangerous 
criminality.  The  destruction  of  incorrigibles  is  an  idea  which 
springs  to  life  of  itself,  and  Diderot,  even  in  his  day,  championd 
it  as  a  consequence  of  the  denial  of  free  will,  saying:  "What  is 
the  mark  of  distinction  between  men — good  or  evil  deeds?  A 
malefactor  is  a  man  that  must  be  destroyd— not  punisht."  But 
it  is  necessary  to  temper  this  opinion  by  a  consideration  of  the 
material  and  moral  conditions  of  social  life  and  experience,  which 
is  our  only  teacher  of  the  efficiency  of  different  punishments. 
However,  apart  from  these  onsiderations,  and  without  alluding 
to  others  which  could  be  i  Produced  here,  because  henceforth  the 
question  of  capital  punishment,  hardly  considerd  by  juridical 
science,  is,  above  all,  the  subject  of  a  variety  of  personal  senti- 
ments, I  hold  only  to  the  logic  of  facts; — either  some  utility  is 
sought  by  the  death  penalty — for  example,  the  unique  efficiency 
which  it  presents  as  a  means  of  artificial  selection — and  then  it 
must  be  applied  seriously  and  requires  the  courage  of  putting  to 
death,  in  Italy,  for  example,  more  than  fifteen  hundred  individuals 
annually,  or  else,  capital  punishment  remains  written  on  the 
statute  books  without  ever  being  applied,  and  then  it  should  be 
abolisht.  Having  said  that  the  power  of  intimidation  of  penalties 
in  general,  without  excepting  capital  punishmemnt,  ,is  entirely 
insignificant  as  far  as  born-criminals  are  concernd,  and  is  lessend 
still  further  by  the  fact  that  the  people  get  accustomd  to  the  idea 
of  capital  punishment,  we  can  state  briefly  that  ten  or  twelve 
executions  a  year  will  not  cure  criminality.  Furthermore,  these 
few  and  tardy  executions  embody  all  the  disadvantages  of  the 
death  penalty,  and  none  of  its  advantages,  by  awakening,  on 
one  hand,  a  compassion  on  the  part  of  the  good  citizezn  and  a 
certain  antipathy  for  the  law,  and,  on  the  other  hand,  the  fero- 
cious instincts  of  the  masses. 

This  is,  above  all,   true  when   the     executions     are     public. 
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Finally,  Lombroso  himself  says  that  the  infrequency  of  capital 
executions  has  deprived  this  form  of  punishment  of  all  its  effi- 
ciency, either  as  an  example  or  as  a  means  of  selection.  To  be 
logical,  we  must,  as  I  have  just  said,  execute  more  than  fifteen 
hundred  a  year.  This  is  an  easy  enough  statement,  but,  un- 
fortunately, in  the  present  state  of  public  opinion,  it  is  an  abso- 
lute moral  impossibility.  Capital  punishment,  as  it  exists  today, 
is  a  mere  scarecrow — and  the  criminals  are  like  the  birds — at 
first  they  believe  it  real,  but  soon  they  play  in  the  shadow  of  the 
scaffold.  How  can  male-factors  be  expected  to  fear  a  statute 
if  they  see,  as  a  matter  of  fact,  that  the  executioner  never  acts? 
This  is  the  reason  why  Garofalo  and  his  followers  are  wrong  in 
believing  that  the  news  of  the  legal  abolition  of  capital  punish- 
ment could  have  pernicious  effects  upon  our  imaginative  and 
ignorant  fellow-citizens,  for  it  must  be  admitted  that  they  pay 
less  attention  to  legislative  formulas  than  to  their  daily  practical 
application;  and  even  if  this  news  did  produce  some  disorder,  it 
would  soon  cease,  because  social  conditions  would  not  have  un- 
dergone such  a  change  as  would  nourish  and  encourage  it. 

SHOULD   CAPITAL   PUNISHMENT   BE   ABOLISHT? 
Sunset  Magazine,  Nov.  '25 

A  new  crusade  against  capital  punishment  has  been  started 
in  the  United  States,  at  a  time  when  murder  has  become  a  popu- 
lar pastime  with  barely  enough  risk  involvd  to  give  zest  to  it 
as  a  sport. 

The  statement  is  made  that  fear  of  the  executioner  does  not 
stay  the  hand  of  the  potential  slayer.  That  fear  is  almost  negli- 
gible in  the  United  States.  A  man  with  a  keen  desire  to  kill 
would  be  a  poor  gambler  indeed,  if  he  would  put  aside  his  desire 
merely  because  of  the  slight  chance  that  he  might  he  severch' 
punisht.  And  a  woman  with  a  hankering  to  avenge  her  wounded 
feelings  doesn't  have  to  give  the  matter  a  second  thought.  With 
gun  in  hand  she  can  go  forth  to  satisfy  her  anger,  knowing  tin! 
the  worst  she  must  face  is  a  battery  of  newspaper  cameras:  as  she 
becomes  the  heroine  in  a  court  room  drama.  A  brief  period  in 
commfortahle  quarters  at  the  expense  of  the  state,  with  plenty 
of  interesting  novels  to  read,  may  follow  her  trail.  But  soon  she 
is  free  to  kill  again  at  her  p'easure. 

Is  it  any  wonder  that  crimes  of  violence  arc  on  the  increase? 

We  shall  have  no  way  of  knowing  whether  capital  punish- 


16  THE  UNIVERSITY  OF  OKLAHOMA 

ment  would  reduce  the  number  of  murders  in  this  country  until 
we  give  the  death  penalty  a  fair  trial. 

In  England,  the  peaceable,  law-abiding  citizen  very  selfishly 
claims  protection.  He  even  goes  so  far  as  to  insist  on  the  ex- 
treme penalty  for  those  who  take  human  life.  And  over  there  the 
punishment  is  quick  and  certain.     What  is  the  result? 

In  the  metropolitan  area  of  London  last  year  only  sixteen 
murders  were  committed.  With  a  population  of  8.000,000  there 
must  have  been  some  powerful  restraining  force  to  keep  the  num- 
ber down  to  that  figure,  when  Chicago  and  New  York  ran  about 
one  murder  a  day  each! 

Eight  of  the  sixteen  killers  in  London  committed  suicide. 
They  knew  that  they  cannot  make  a  joke  of  the  law  as  Ameri- 
cans do. 

In  1923,  ten  of  the  twenty  seven  who  committed  murder  in 
London  took  their  own  lives,  knowing  that  if  they  didn't  the  hang- 
man would. 

Maybe  law  enforcement  doesn't  affect  a  potential  criminal — 
maybe  certain  death  on  the  scaffold  for  murder  does  not  prevent 
any  capital  crimes — but  we  wish  some  would  explain,  then,  why 
murder  is  rare  in  London,  Paris,  Berlin,  and  other  European 
cities,  while  it  is  an  everyday  occurrence  in  the  large  American 
cities. 

One  argument  made  by  those  opposed  to  capital  punishment 
appeals  strongly  to  Sunset.  That  is  the  claim  that  it  is  wrong  be- 
cause partiality  is  shown  in  its  enforcement.  Only  one  murderer 
Out  of  one  hundred  in  this  country  forfeits  his  life  to  the  state. 
"Rich  youth  like  Loeb  and  Leopold,  live  in  luxury  and  idleness; 
poorboys  like  "Tuffy"  Reed,  whose  school  was  the  street  corner, 
drop   thru   the   trap   door. 

It  certainly  isn't  right  to  let  the  ninety  and  nine  go  and  put 
one  in  the  electric  chair  or  in  the  hangman's  hands. 

If  the  hundred  knew  that  practically  every  one  of  them 
would  quickly  pay  the  extreme  penalty  in  this  country  as  they  do 
in  England,  murder  might  lose  some  of  its  lure. 

ABOLISH   HANGING 

Collier's,  Sept.  5,  1925 

We  have  outlivd  capital  punishment.     We  have  no  stomach 

for  legal  killing  regardless  of  the  crime,  and  no  good  is  servd  by 

continuing  the  pretense  that  we  have.     Last  summer  the   Loeb- 
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Leopold  murder  reveald  the  unwillingness  of  a  competent  judge 
to  sentence  two  rich  young  men  to  death.  This  summer,  Chi- 
cago has  again  made  a  similar  public  demonstration.  Twice 
Russell  Scott,  a  convicted  murderer,  faced  hanging,  and  twice  the 
law  interposed  with  a  reprieve. 

Doctors  receive  fees  to  testify  that  murderers  are  abnormal. 
Of  course  they  are  abnormal.  If  they  were  normal  they  would 
not  be  murderers.  The  question  is  how  shall  society  deal  with 
abnormal   individuals   who   kill    their   fellow   creatures. 

It  is  useless  to  talk  now  about  a  life  for  a  life.  We  don't  be- 
lieve in  that  any  more  in  the  United  States  except  when  we  are 
angry  and  then  we  have  lynchings  and  not  legal  executions. 

We  hang  or  electrocute  now  because  we  say  our  law  enforc- 
ing agencies  are  too  weak  or  too  corrupt  to  keep  criminals  in 
prison.  We  condemn  men  to  death  because  we  fear  political 
influence  may  set  murderers  free  once  more  to  menace  society. 

It  may  and  too  often  it  does.  But  the  problem  of  bad  politics 
is  not  solvd  by  hanging  the  occasional  man  who  is  too  poor  and 
too  friendless  to  have  his  case  presented  sympathetically  to 
the    public. 

If  the  statues  were  changed  to  conform  to  enlightend  in- 
telligence it  would  be  easier  to  enforce  them  swiftly  and  without 
exceptions.     Severity  of  punishment  has  never  prevented   crime. 

Let's  square  the  law  with  modern   conceptions  of  justice. 


CAPITAL    PUNISHMENT 
By   Everett  P.   Wheeler 

The  first  duty  of  the  Government  is  to  protect  honest,  hard- 
working citizens,  both  men  and  women,  and  thus  enable  them 
to  go  about  their  business  in  security.  Our  penal  laws  are  en- 
acted for  this  purpose.  They  have  not  always  been  wise.  Often 
they  have  been  too  severe.  We  have  amended  them  and  made 
them  reasonable.  The  question  now  is — How  shall  we  deal  with 
murderers? 

Murder  in  the  first  degree  is  thus  defined  in  New  York 
(Penal  Law,  Section  1044): 

The  killing  of  a  human  being,  unless  it  is  ex- 
cusable or  justifiable,  is  murder  in  the  first  degree, 
when    committed — 

1.  From  a  deliberate  and  premeditated  design  to  effect  the 
death  of  the  person  killd,  or  of  another;  or 
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2.  By  an  act  imminently  dangerous  to  others,  and  evincing 
a  depraved  mind,  regardless  of  human  life,  also  tho  without  a 
premeditated  design  to  effect  the  death  of  any  individual;  or  with- 
out a  design  to  e.'fect  death,  by  a  person  engaged  in  the  commis- 
sion of  or  in  an  attempt  to  commit  a  felony,  either  upon  or 
affecting  the  person  killed  or  otherwise. 

3.  When  by  the  commission  of  arson  (which  is  setting; 
fire  to  a  house  in  which  human  beings  are  dwelling)  death  is 
causd. 

4.  Or  when  by  the  willful  wrecking  of  a  railway  train  death 
is  causd. 

Before  a  man  is  convicted  of  this  crime,  it  is  necessary,  first, 
that  a  grand  jury  should  declare  under  oath  that  there  is  pro- 
bable cause  to  believe  him  guilty,  and,  second,  that  he  should 
have  a  public  trial  with  the  right  to  have  counsel  and  to  confront 
and  cross-examine  the  witnesses  against  him.  He  has  also  the 
right  to  testify  in  his  own  behalf.  The  judge  must  tell  the  jury 
that  before  they  render  a  verdict  of  guilty  they  must  be  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  accused,  and, 
finally,  upon  their  oaths,  they  must  so  declare  by  their  verdict  ot 
guilty. 

But  this  is  not  all.  The  accused  has  the  right  to  appeal  to 
the  Court  of  Appeals.  That  Court  is  commanded  by  statute 
(Code,  Criminal  Procedure,  456)  to  give  judgment  upon  the 
merits  without  regard  to  technical  objections.  To  u;e  the 
language  of  the  Court  in  the  Buel  case  (78  N.  Y.,  492),  "The 
court  will  look  at  the  substance  of  the  points  urged,  having  in 
view  the  promotion  of  justice." 

When  the  Court  of  Appeals  has  affirmd  the  judgment  upon 
such  a  trial,  what  right  has  any  man  to  say  that  a  person  whose 
guilt  has  been  clearly  ascertaind  is  not  a  criminal?  The  right  way 
to  determine  this  is  to  read  the  decisions  of  the  Court  of  Appeals 
in  murder  cases.  These  are  reported  in  the  scries  known  as  New 
York  Reports.     Let  us  refer  to  a  few. 

In  the  Meyer  case  (162  N.  Y.,  357)  Meyer  was  robbing  a 
poor  box  in  a  church.  A  policeman  tried  to  arrest  him,  and  he 
killd  the  policeman. 

In  the  Sullivan  case  (173  N.  Y.,  122)  several  men  broke  into 
a  tool  shed  on  a  railway,  stole  the  tools,  and  used  them  to  break 
into  a  post  office  for  the  purpose  of  robbing.  They  were  armd, 
and  one  of  them  killd  a   policeman   trying  to  arrest   them. 

In  the  Buel  case  (78  N.  Y.,  492)  a  man  attempted  to  commit 
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a  rape  on  a  girl.     She  resisted.     He  put  a  rope  around  her  neck 
to  stop  her  resistance  and  killd  her. 

All  will  remember  the  Becker  case,  where  a  policeman  hired 
assassins  to  kill  witnesses  whom  he  feard  would  testify  to  crimes 
committed  by  himself. 

A  more  recent  case  was  that  of  Fradiano.  He  was  servd 
with  a  police  court  summons,  and  shot  and  killd  the  policeman. 
He  was  convicted  of  murder,  May  25,  1922. 

What  possible  security  has  the  State  against  the  repetition 
of  crimes  like  these,  except  to  put  criminal  to  death?  When 
he  is  dead,  he  will  never  murder  again.  No  more  innocent  vic- 
tims of  his  pistol  or  his  knife.  The  French  criminologist  was 
right — "Que  messieurs  les  assassins  commencent."  When  mur- 
derers stop  murdering,  we  can  abolish  capital  punishment,  and 
not  till  then. 

Shutting  a  murderer  up  in  prison  does  not  prevent  his  mur- 
dering. One  of  the  States  that  restored  capital  punishment  did 
so  because  a  murderer  killd  his  keeper.  He  had  been  sentenced 
for  li:"e.     No  further  punishment  could  be   inflicted. 

Statistics  as  to  the  relative  proportion  of  homicides  in  States 
that  have  capital  punishment  and  those  that  have  not  orove  noth- 
ing, because  they  ignore  the  great  variety  in  social  conditions  and 
the  character  of  the  population  in  the  various  States.  No  doubt  in 
some  States  this  population  is  more  turbulent  and  lawless  than  in 
others. 

If  the  argument  were  valid,  it  would  be  conclusive  in  favor 
of  capital  punishment.  In  Canada,  where  that  prevails,  the  pro- 
portion of  homicides  is  far  less  than  in  the  United  States  as  we 
shall   show. 

In  dealing  with  this  subject,  two  propositions  must  be  con- 
siderd  as  establish t.  One  is  that  the  certainty  of  punishment  is 
much  more  effective  to  deter  men  from  the  commission  of  crime 
than  the  severity  of  it.  The  other  is  stated  by  the  Special  com- 
mittee of  the  American  Bar  Association  on  Law  Enforcement  in 
its  Report  for  1922;  of  this  Committee,  Governor  Whitman  is  now 
Chairman.  There  has  been  a  "a  continuous  a  widening,  deepen- 
ing increase  of  lawlessness  in  this  country  *  *  *  *  The 
criminal  situation  in  the  United  States,  so  far  as  crimes  of  vio- 
lence is  concernd,  is  worse  than  that  of  any  other  civilized  country. 
The   American   temperament   adjusts   itself    to   sym;  g   with 

the  accused  and  a  corresponding  disregard   for  the  rights  of  the 
public."      The    Committee    investigated    Canada,    and    found    that 
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crimes  of  violence  there  are  much  less  frequent  than  in  the  United 
States.  In  1921  in  Canada  there  were  only  57  murders.  Whereas 
in  Cook  County  alone,  which  is  principally  composed  of  the 
city  of  Chicago,  with  a  population  of  one-third  of  Canada,  there 
were  212  murders. 

The  conclusion  of  the  Committee  was  unanimous:  "That 
the  means  provided  in  the  United  States  for  coping  with  crimes 
and  criminals  are  today  neither  adequate  nor  efficient. 

The  Bar  Association  is  endeavoring  to  promote  reforms  in 
these  respects.  It  is  discouraging  to  find  prison  officials  so  full 
of  sympathy  for  the  criminals  that  they  forget  protection  to 
the  public.  This  temper  has  more  to  do  with  the  frequency  of 
crime  in  this  country  than  any  other  cause. 


DEATH  BY  LAW 

By  Harry  L.   Davis 

Governor   of   Ohio 

Outlook,  July  26,   1922 

It  has  been  estimated  that  in  the  last  thirty  years  the 
American  people  have  had  put  to  death  4,000  criminals.  With 
that  figure  in  mind,  is  it  not  fitting  that  we  ask  ourselves  the 
question  whether  capital  punishment  has  proved  successful  in 
the  light  of  practical  experience,  and  whether  it  is  in  keeping 
with  advanced  thought  and  our  innermost  conception  of  right 
and  wrong? 

There  was  a  time  when  the  violation  of  almost  any  law  of 
God  or  man  was  punishable  with  death.  In  the  reign  of  Henry 
VIII,  history  tells  us,  72,000  petty  thieves  were  executed.  In 
the  course  of  centuries  society  gradually  reservd  this  supreme 
penalty  for  the  most  abhorrent  and  atrocious  offences  in  the 
catalog  of  crimes,  until  today,  in  practically  every  State  where 
it  continues,  it  is  largely  confined  to  cases  of  first-degree  mur- 
der, treason,  and,  in  some  cases  rape  and  train  robbery. 

In  many  countries  and  in  some  American  States  the  death 
penalty  has  been  entirely  abolisht. 

Should  the  maximum  punishment  be  death?  Is  it  accom- 
plishing the  purpose  for  which  it  is  being  administerd? 

I  do  not  believe  that  satisfaction  of  the  elementary  spirit  cf 
revenge,  which  was  the  chief  actuating  purpose  of  criminal 
punishment  in  primeval  and  medieval  times,  is  in  consonance 
with   modern  public   thought  or  wish.     Tho  all  punishment   had 
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its  origin  in  the  theory  of  retribution,  the  public  tod-^y  is  con- 
cernd  only  in  so  punishing  the  criminal  that  it  will  prevent  him 
and  deter  others  from  committing  similar  infractions  against 
personal  and  property  rights  of  others. 

The  chief  test  must  be  whether  by  his  execution,  by  the 
very  frightfulness  of  this  act,  a  greater  deterrent  influence  is 
exerted  upon  other  potential  murderers  than,  say,  by  life  im- 
prisonment. In  other  words,  does  the  specter  of  the  gallows, 
the  thought  of  the  firing  squad,  the  horror  of  the  ei.'cti  c  char 
or  of  the  lethal  gas  chamber — all  methods  of  execution  now  in 
use  in  the  United  States — tend  to  keep  down  the  number  of 
murders?  If  so,  the  case  against  capital  punishment  would  re- 
solve itself  into  one  of  objections  only  on  moral  and  human- 
itarian grounds.  If  not,  then  capital  punishment  has  lost  the 
most   basic  ground   for  its  continued   existence. 

Passing  over  the  argument  that  the  death  penally  in  the  oi  1 
days,  when  it  was  applied  to  the  most  minor  infractions  of  the 
law,  faild  to  curb  even  them,  and  coming  at  once  to  modern 
American  experience,  let  me  point  out  that  the  World  War  has 
given  the  fight  against  capital  punishment  the  worst  b'ow  since 
the  first  American  State  (Michigan)  did  away  with  the  death 
penalty  just  seventy-five  years  ago.  For  the  crime  wave  which 
swept  practically  the  whole  world  simultaneously  with  and  in 
the  wake  of  the  war  was  accompanied  by  the  return  of  five 
States  that  had  previously  abolisht  the  death  penalty  into  the 
rank  of  capital  punishment. 

In  three  of  these  States  punishment  by  death  had  previous- 
ly been  abandond  for  two  years  and  in  the  two  others  for  six 
years.  It  can  hardly,  therefore,  be  said  that  in  any  of  them 
there  had  been  a  sufficiently  long  trial  definitely  to  show  fail- 
ure of  the  plan.  In  fact,  evidence  indicates  that  when  the  uni- 
versally noted  increase  in  crime  began  to  make  itself  evident 
in  these  States  by  a  corresponding  rise  in  the  number  of  mur- 
ders it  was  immediately  attributed  to  the  absence  of  capital 
punishment,  tho,  in  fact,  other  States,  where  the  deatli  penalty 
was  in  operation  were  going  thru  identically  the  same  i 
perience. 

Thus   in    Missouri,  where   there  had  been   an  average   of  91 
homicides  for  each  million  population  from   1911   to   1915.  it  rose 
to   103   in   the   next  four   years,   following  which   capital   punish- 
ment,   which   had    been    abolisht   two    years    previous'y,    was 
stored.      That   this    comparatively    small    ratio      of      increase      in 
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homicides — small  as  compared  with,  say  my  own  State,  where 
it  rose  from  55  to  78 — was  charged  to  the  absence  of  the  death 
penalty  instead  of  the  crime  wave  is  indicated  to  me  in  a  letter 
from  Governor  Arthur  M.  Hyde,  of  Missouri,  in  which  he  says, 
referring  to  the  repeal  of  the  death  penalty  act  in  1917: 

We  have  no  records  to  indicate  whether  or  not 
crime  increast  as  a  result  of  this  act  being  abolisht  but 
public  opinion  indicated  that  such  was  the  case,  as  the 
Legislature  on  July  8,  1919,  re-enacted  the  law  where- 
by  capital  punishment   is   again   in   effect   in   this    State. 

In  Tennessee,  where  capital  punishment  was  abandond  in 
1915,  only  to  be  re-establisht  in  1917,  Governor  A.  A.  Taylor  tells 
me  it  was  "noted  by  close  observers  that  capital  offenses  in- 
creast during  this  period,  especially  the  crime  aainst  women." 
However,  he  has  informd  me  that  the  act  repealing  the  death 
penalty  specifically  retaind  capital  punishment  for  the  "crime 
against  women,"  but  that  nevertheless  this  crime  did  increase 
during  the  period.  And  he  adds  that  there  has  been  a  greater 
number  of  executions  in  1921  than  in  the  history  of  Tennessee, 
this  being  attributed  to  the  crime  wave  over  the  entire  country. 

In  Oregon,  where  there  was  no  death  penalty  from  1914  to 
1920,  the  ratio  of  homicides  was  only  45  per  million  inhabitants 
from  1915  to  1919 — one  of  the  lowest  records  in  the  country  and 
the  smallest  ratio  of  any  Western  State.  From  1910  to  1914 
59  murderers  were  receivd  at  the  Oregon  penitentiary,  while 
in  the  fo'lovving  five  years,  when  there  was  no  death  penalty, 
the  total  number  so  received  was  reduced  to  36.  This  would 
hardly  indicate  that  capital  punishment  in  Oregon  has  acted  as-  a 
restrainer   against   murder. 

In  the  State  of  Washington  Governor  Louis  F.  Hart  has 
advised  me  that  capital  punishment,  discontinued  in  1913,  was 
restored  in  1919,  "as  the  result  of  a  series  of  murders."  How- 
ever, available  statistics  would  indicate  that  the  number  of  mur- 
ders in  proportion  to  population  dropt  slightly  while  the  death 
penalty   was   not   in  effect. 

In  Arizona,  the  fifth  of  the  States  that  re-enacted  capital 
punishment  after  abandoning  it  from  1916  to  1918,  Governor 
Thomas  E.  Campbell  has  told  me  that  41  murderers  were  con- 
victed in  that  State  in  the  two  years  prior  to  the  rescission  of 
the  death  penalty,  46  were  convicted  during  the  period  of  abo- 
lition, and  45  were  convicted  during  the  two  years  fo'lowing 
the  restoration  of  capital  punishment.     "The  restoration  of  cap- 
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ital  punishment  has  not  resulted  in  as  great  a  decrease  in  the 
number  of  murders  as  the  proponents  of  capital  punishment  had 
perhaps  anticipated,  but  there  has  been  of  course  the  additional 
complication  of  a  Nation-wide,  if  not  world-wide,  wave  of 
crime,"   Governor   Campbell   comments   on   these  figures. 

Not  only  did  the  oncoming  of  the  war  thus  induce  five 
States  to  re-establish  the  death  penalty,  but  two  States  that 
were  on  the  verge  of  abolishing  it  were  thereby  swervd  from 
their  purpose.  The  Illinois  Legislature  in  1917  adopted  a  meas- 
ure against  capital  punishment,  but  Governor  Frank  O.  Low- 
den  vetoed  it,  in  part  because  of  a  defect  in  drafting,  but  in  the 
main  because  he  considerd  it  untimely  in  a  war  period.  In  Penn- 
sylvania a  simi'ar  measure  had  been  introduced  andappeard 
sure  of  passage  when  America's  declaration  of  war  causd  legis- 
lators friendly  to  the  bill  to  announce  their  withdrawal  of  sup- 
port. 

There  are  today  eight  States  that  have  no  death  penalty — 
Maine,  Rhode  Island,-  Wisconsin,  Minnesota,  Michigan,  Kan- 
sas, North  Dakota,  and  South  Dakota.  They  have  had  no  cap- 
ital punishment  in  from  nine  to  seventy  five  years.  Homicides 
in  the  first  five  from  1915  to  1919  averaged  35  for  each  million 
population,  according  to  the  New  York  "World"  statistics, 
compiled  by  F.  L.  Hoffman,  of  Newark,  New  Jersey,  while  in 
twenty-five  capita'  punishment  States  for  which  such  figures 
are  available  the  homicides  average  during  the  same  period  is 
shown    to   have   been   84   for   each    mi  lion    inhabitants. 

Such  a  general  comparison  is  of  doubtful  value  because  of 
the  difference  of  conditions  relating  to  crime  between  various 
sections  of  the  United  State-.  Thus  the  South,  with  its  race 
problem,  has  by  far  the  hihest  record  of  homicides.  A  some- 
what lower  record  is  shown  by  Western  Sta:c>,  the  Middle 
West  running  still  lower,  and  the  New  England  States  aver- 
aging the  smallest  number  of  murders  in  rtion  to  popu- 
lation. Therefore,  as  the  problem  i  groups 
of  States  appears  to  be  a  distinctive  one,  '  a!  and 
economic  conditions,  any  con  n  to  determine  the  deterrent 
value  of  capital  punishment  must  necessarily  be  between  neigh- 
boring States  of  the  same  group. 

In    the   Eastern   group    of   State        '  '  nnt    the    death 

penalty,  has  the  'owest  homicide  rate  in  the  country— 1.5  for 
each  100.000  inhabitants— from  1915  t  i  1919.  with  New  Hamp- 
shire's   ratio  just   a    fraction    higher,   with  I     punishment. 
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Rhode  Island,  an  abolition  State,  averaged  3.3  murders,  a.< 
against  its  neighbors,  Vermont,  Massachusetts,  and  Connecti- 
cut, where  homicides  ranged  from  2  to  3.9  per  hundred  thousand 
population. 

In  the  Middle  West,  Michigan,  Wisconsin,  and  Minnesota, 
without  capital  punishment,  are  shown  by  the  same  statistics  to 
have  a  homicide  rate  of  4,  2.2  and  3.2  per  hundred  thousand, 
vvbi.'e  the  corresponding  average  in  Ohio,  Indiana,  and  Illinois, 
v  ith   capital  punishment,  is  7.8,  5.1,  and  7.5,  respectively. 

No  Southern  State  is  without  capital  punishment,  but  in 
the  West  the  record  of  Kansas  of  6.8  homicides  per  hundred 
thousand  population,  without  capital  punishment,  is  comparable 
with  Colorado  with  an  average  of  9.2  and  Utah  of  5.6,  where 
•  he  death*  penalty  prevails. 

It  is  thus  easily  to  be  seen  that,  on  the  whole,  it  apoears 
to  make  little  difference  in  the  prevalence  or  scarcity  of  homi- 
cides whether  the  punishment  is  death  or  life  imprisonment.  In 
fact,  there  would  seem  to  be  a  slight  lessening  of  homicides 
where  no  death  penalty  exists.  At  any  rate,  these  figures  tend 
definitely  to  show  that  the  deterrent  effect  of  capital  punish- 
ment   is   largely   mythical   and   merely   an   imaginary   factor. 

There  is  but  one  method  of  having  any  sort  of  punishment 
act  ar  a  deterrent  or  restraint  against  crime,  and  that  is  by  mak- 
ing that  punishment  as  inexorably  certain  as  it  is  within  man's 
power  to  do  it.  It  is  not  in  the  nature  of  things  for  capital  pun- 
ishment ever  to  be  made  so  certain.  Juries  always  have  been 
prone  to  evade  a  verdict  involving  a  death  sentence.  The  cold- 
blooded murderer  knows  that.  He  figures  on  it.  In  fact,  ex- 
r 'fence  indicates  even  that  it  is  much  easier  for  the  calloust 
muraerer,  the  man  who  makes  crime  his  profession  and  sheds 
blood  in  its  pursuance,  to  escape  the  death  chair  or  the  noose 
than  the  less  hardened  type  of  criminal.  That  is  because  the 
professional  criminal,  when  he  is  caught,  is  prepared  for  tbie 
eventuality.  He  has  financial,  legal,  and  other  resources  avail- 
able to  him  far  beyond  those  of  the  person  who  has  been  law- 
abiding  and  then  for  some  reason  commits  a  serious  crime. 
People  with  such  resources,  in  the  light  of  actual  experience,  dis- 
count the  chances  of  their  being  apprehended,  and,  if  caught,  of 
being  convicted,  if  at  all,  on  any  but  an  imprisonment  basis. 
And,  unfortunately,  in  Ohio — and  there  is  little  reason  to  believe 
conditions  to  be  different  in  many  other  States — life  imprison- 
ment has  meant  an  average  of  only  eight  years. 
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Since  1900  there  have  been  1,652  murder  convictions  in  this 
State.  During  the  same  period  there  were  64  executions.  In 
other  words,  out  of  every  one  hundred  murderers  less  than  four 
were  made  to  suffer  the  extreme  penalty.  It  must  be  remem- 
berd  that  not  all  are  caught,  and  far  from  all  tried  are  con- 
victed. And  even  in  first-degree  murder  convictions  alone,  in 
which  capital  punishment  is  optional  with  the  jury,  it  was  ap- 
plied only  in  one  out  of  every  five  cases. 

There  is  only  one  way  of  making  the  horror  of  death  an 
active  and  real  deterrent  against  the  commission  of  murder,  and 
that  is  by  having  the  death  penalty  unfailingly  and  inexorably 
imposed  in  every  murder  case.  Such  a  course  is  clearly  impos- 
sible. And  where  it  is  restricted  to  first-degree  murder  juries 
invariably  show  a  strong  leaning  because  of  the  natural  aver- 
sion to  taking  another  man's  life  that  exists  in  every  normal 
human  being,  to  convict  on  a  lesser  charge.  This  is  also  em- 
phasized by  the  fact  that  in  States  that  have  abolisht  the  death 
penalty  first-degree  murder  convictions  have  immediately  be- 
come easier  to  obtain. 

It  is  only  certainty  and  unfailing  application  of  punishment 
that  will  act  as  a  real  restraint  against  crime.  The  prospect  of 
just  a  few  years'  imprisonment  under  the  deceptive  guise  of  a 
life  sentence  will  not  do  it  where  society  is  dealing  with  charac- 
ters to  whom  human  life  means  nothing.  A  life  sentence,  if  it 
is  to  cope  with  the  situation,  must  be  made  to  mean  a  good 
deal  more  than  a  short  prison  term. 

It  is  frequently  urged  by  prison  authorities  that  the  impo- 
sition of  a  life  sentence  in  its  literal  sense  would  deprive  the 
prisoner  of  the  one  thing  that  buoys  him  up,  and  that  must  be 
the  basis  of  all  reformation — hope.  For  that  reason,  they  de- 
clare, a  life  sentence  meaning  that  to  the  prisoner  would  make 
him  uncontrollable,  drive  him  to  insanity,  convert  him  into  a 
beast  in  human  form. 

I  do  not  wholly  agree  with  that  view,  and  consider  that,  in  the 
main,  a  problem  of  prison  management  that  can  and  will  be 
solvd.|  I  have  good  reason  to  believe  that  there  arc  instances 
where  genuine  reformation  is  possible  even  in  the  cases  of  som 
men  who  have  taken  life.  But  such  cases  do  not  warrant  tin- 
release  of  such  men  from  the  penitentiary  after  only  a  few 
years.  Society's  duty  to  itself — first,  in  order  to  make  punish- 
ment sufficiently  severe  to  make  it  exemplary,  and,  secondly,  to 
make   the   length    of   the   imprisonment    a   guaranty    of   the    gen- 
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uineness  of  such  reformation,  if  it  is  evident — demands  that  the 
life  sentence  under  the  most  favorable  circumstances  be  not  re- 
ducible to  less  than,  say,  twenty  years,  unless  of  course  inno- 
cence be  shown.  Where  conditions  are  not  so  favorable,  a  life 
sentence  should  mean  a  life  sentence,  nothing  less,  and  no  gov- 
ernor or  other  authority  should  have  power  either  to  pardon  or 
parole  in  such  cases,  except  possibly  where  the  prisoner  is 
dying. 

What  about  the  moral  right  of  society  to  take  life?  That 
aspect  of  capital  punishment  has  often  been  discusst,  and  has 
usually  been  made  the  basis  of  pleas  for  its  abolition.  It  has 
also  often  been  condemnd  as  false,  foolish,  and  morbid  senti- 
mentality. But  if  capital  punishment  fails  as  a  deterrent  of 
murder,  if  it  does  not  accomplish  its  purpose  in  a  practical  way, 
then  its  continuation  must  be  justified  upon  some  sound  moral 
ground. 

The  most  commonly  urged  justification  is  the  Mosaic  prin- 
ciple of  law  of  "an  eye  for  and  eye,  and  a  tooth  for  a  tooth." 
But,  even  assuming  that  the  "eye  for  an  eye"  principle  in  tak- 
ing life  can  logically  be  adopted  for  the  sort  of  offenses  we 
choose,  ignoring  it  a?  to  o'.hers,  its  application  and  justification 
must  rest  entirely  on  the  basis  of  revenge — a  basis  of  action  that 
would  be  difficult  to  reconcile  with  the  enlightend  spirit  of  mod- 
ern civilization,  and  with  the  basic  principle  of  the  world's  pre- 
ponderant religious  influence,  which  is  the  very  antithesis  of 
the  spirit  of  revenge. 

One  of  the  strongest  points  against  capital  punishment  is 
the  natural  revulsion  of  feeling  of  man  individually  when  a  life 
is  taken — even  where  the  State  acts  as  executioner.  The  hu- 
man conscience  rebels  at  the  thought  of  life  being  taken  under 
such  circumstances  as  well   as  under  any  other. 

One  or  two  States,  recognizing  the  danger  of  a  mistake  con- 
nected with  convictions  on  circumstantial  evidence  have  defi- 
nitely bard  the  death  penalty  in  capital  cases  where  the  evidence 
is  of  a  purely  circumstantial  nature.  Yet  even  such  a  safeguard 
docs  not  go  far  enough,  because  of  the  possibility  that  the  most 
convincing  kind  of  direct  evidence  may  be  trumpt  up  by  the 
witness. 

In  an  address  before  the  Governor's  Conference  in  Boston 
in  1916  Governor  Edward  F.  Dunne,  of  Illinois,  said: 

In    1901    there   was   convicted   of   murder   in  the   city 

of   Chicago  one   Synon;   he   was   condemnd   to   die.      His 
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case  was  appeald  to  the  Supreme  Court,  which  reverst 
the  lower  court  because  of  objectional  remarks  by  the 
trial  judge  while  the  accused  was  on  the  witness  stand. 
Synon's  second  trial  was  held  in  the  court  over  which  I 
had  at  that  time  the  honor  to  preside.  He  was  acquit- 
ted after  many  reputable  witnesses  had  testified  that  he 
was  four  miles  from  the  scene  of  the  crime  when  it 
was  committed.  The  man  was  saved  by  a  few  harsh 
and  prejudicial  words  of  the  judge  before  whom  he  was 
first  tried;  and  thus  errors,  upon  which  he  was  able  to 
appeal,  became  the  means  thru  which  it  was  possible 
for  him  to  establish  his  innocence.  Only  those  words 
in  which  the  Court  had  committed  error  in  uttering 
stood  between  him  and  the  cruel  tragedy  of  which  my 
State  would  have  been  guilty. 

Several  years  ago  two  youths  were  sentenced  to  death  in 
Pennsylvania.  One  of  them  secured  a  new  trial  and  was-  ac- 
quitted. 

The  case  of  a  man  named  Stielow,  who  is  declared  to  have 
been  three  times  c'ose  to  the  electric  chair,  once  within  less 
than  an  hour,  only  to  be  finally  saved  by  the  confession  by  an- 
other to  the  murder  of  which  he  had  been  convicted,  has  been 
quoted  in  New  York. 

One  case,  involving  only  life  imprisonment,  however,  was 
taken  to  the  United  States  Supreme  Court  on  the  admissibility 
as  evidence  of  a  confession  of  an  Indian  before  his  death  to 
the  murder  of  another  Indian  for  which  one  Donnel'y  was 
convicted.  Under  the  rules  of  law,  such  evidence  was  declared 
inadmissible  and  Donelly's  guilt  upheld,  a  decision  from  wHch 
Justice  Hughes,  now  Secretary  of  State,  and  Justices  Holmes 
and  Lurton,  however,  dissented. 

There  are  many  other  cases  on  record  where  irfnocent  per- 
sons were  saved  from  the  death  penalty  by  fortuitous  circum- 
stances, likewise  where  it  is  certain  innocent  persons  have  been 
executed. 

Undoubtedly,  the  chances  of  such  innocence  being  shown 
are  infinitely  greater  when  the  man  who  is  charged  with  the 
crime  is  still  alive  and  where  his  freedom  is  the  stimulus  of 
his  friends'  efforts  at  exoneration  than  where  death  has  ren- 
derd  such  efforts  futile. 

It  was  Lafayette  who  said:  "I  shall  ask  for  the  abolition  of 
the  penalty  of  death  until  I  have  the  infallibility  of  human  judg- 
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ment  demonstrated  to  me."  When  the  law  has  once  spoken, 
no  protestations  of  guiltlessness  are  sufficient  to  interfere  with 
its  operation.  It  is  true  that  the  governor  has  the  power  to 
pardon  and  commute,  but  he  cannot  consistently  set  up  his 
judgment  against  that  of  twelve  men  without  substantial  evi- 
dence of  innocence  or  strongly  mitigating  circumstances,  and 
that  evidence  may  come  too  late. 

Thru  the  manner  in  which  executions  are  carried  out  the 
citizenship  is  made  to  feel  that  a  relentless  power  utterly  apart 
from  and  without  relation  to  it  is  exacting  a  human  life.  Yet 
each  citizen  bears  full  responsibility  for  the  act  as  much  as  if 
he  himself  personally  set  in  motion  the  mechanical  operation 
which  effects  the  death  penalty.  Suppose,  instead  of  asking 
public  servants  to  carry  out  executions,  the  task  were  required 
to  be  performd  by  an  individual  citizen  pickt  in  the  same  way 
that  jurors  are  selected — and  nothing  could  be  fairer.  Capital 
punishment  would  cease  to  exist  as  soon  as  such  a  plan  was 
sought  to  be  enforced.  Yet  if  capital  punishment  is  essentially 
and  fundamentally  right,  why  should  citizens  shirk  from  such 
a  task,  when,  for  example,  no  citizen  will  hesitate  to  take  a 
life  in  protection  of  his  person,  home,  and  family? 

The  greatest  power  in  all  creation  is  the  power  over  life 
and  death.  In  dealing  with  murderers  we  are  dealing  with  per- 
sons who  have  attempted  to  arrogate  to  themselves  this  divine 
power  for  revenge,  for  unlawful  enrichment,  or  from  some  other 
unworthy  motive.  It  can  hardly  be  said  that  society  inculcates 
a  wholesome  respect  for  the  sacredness  of  life  by  emulating  the 
the  example  of  the  criminal  himself. 

In  most  of  the  States  the  direct  power  over  life  and  death 
which  the  commonwealth  takes  unto  itself  is  delegated  to  the 
discretion  of  an  individual — the  governor;  the  official  represen- 
tative of  the  public,  to  be  sure,  but  still  an  individual.  I  con- 
tend that  no  single  human  being,  or  even  a  small  group  of  hu- 
man beings,  should  have  vested  in  him  or  them  such  an  un- 
qualified and  sweeping  power,  for  virtually  it  becomes  his  or 
their  individual  responsibility.  And  that  is  an  unthinkable  con- 
dition. 

I  am  a  strong  believer  that  even  the  Chief  Executive's  au- 
thority to  grant  freedom  to  prisoners  should  be  radically  re- 
stricted, especially  in  the  case  of  life  prisoners,  so  as  to  obtain 
only  in  cases  where  clear  proof  of  innocence  is  produced  or  in 
the   event    of    mortal    sickness.      For    unwise    and    indiscriminate 
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use  of  the  pardon  and  parole  power  is  one  of  the  really  serious 
elements  contributing  to  crime  conditions.  For  one  thing,  if 
the  criminal  is  made  to  realize  that  this  one  avenue  of  possible 
evasion  of  the  consequence  of  his  crime  is  completely 
closed  to  him  it  is  bound  to  contribute  as  a  deterrent  influence 
— an  influence  that  will  be  further  increast  as  defects  in  our 
processes  and  plan  of  criminal  justice  are  corrected,  so  that 
a  dead  certainty  of  his  punishment  will  be  imprest  upon  the 
person  planning  a  crime. 

It  will  also  tend  definitely  to  cope  with  the  repeater — 'the 
man  who  commits  one  crime,  is  paroled  or  pardond,  and  there- 
by is  encouraged  to  new,  frequently  more  severe,  offences. 

The  case  of  one  of  the  life  prisoners  in  the  Ohio  State  pen- 
itentiary at  this  time  is  in  point.  After  having  been  arrested 
seven  times  for  various  offenses  and  allowd  to  escape  with 
either  a  fine,  a  short  workhouse  sentence  in  one  instance,  or 
with  no  punishment  at  all,  he  was  finally  convicted  and  sent 
to  the  reformatory  for  life  for  burglarizing  an  inhabited  dwell- 
ing in  the  night  season.  Less  than  three  years  later  he  was 
paroled.  A  short  time  after  he  was  re-arrested,  following  sev- 
eral new  crimes,  and  returnd  to  the  institution.  Within  a  year 
and  a  half  he  was  again  paroled.  Less  than  two  months  after 
he  was  again  arrested,  but  the  case  was  not  prest.  After  another 
crime,  he  was  sent  back  to  the  reformatory  for  the  third  time. 
And  again  he  was  paroled.  Another  crime  with  a  penitentiary 
term,  from  which  he  was  releast  in  less  than  two  years,  came 
next.  Then  followd  a  long  series  of  the  most  severe  crimes,  in- 
cluding two  murders,  for  one  of  which  he  is  now  serving  a  life 
sentence. 

A  life  sentence  is  really  a  misnomer  in  Ohio,  as  it  is  in  most 
other  places.  In  the  first  place,  the  Governor  may  pardon  a 
life  prisoner  at  any  time  at  his  discretion.  Then,  under  the  Ohio 
laws,  he  automatically  becomes  eligible  to  parole  after  he  has 
servd  ten  years.  The  average  life  sentencee  means  just  eight 
years  in  prison. 

I  am  firmiy  convinced  that  a  criminal  of  the  last-described 
type  is  not  safe  to  be  again  set  at  liberty  at  any  time.  How- 
ever, there  is  a  possibility  that  some  life  prisoners  whose  rec- 
ords are  less  reprehensible  may  be  reformd,  and  for  that  reason 
a  time  when  they  may  become  eligible  to  parole  should  be  fixt, 
but,  in  the  interest  of  society  and  the  protective  influence  as 
a  crime  restraint  of  such  a  policy,  there  should  be  a  definite  bar 
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against  the  release  of  any  such  prisoners  on  any  ground,  except 
proof  of  innocence  or  because  they  are  dying,  prior  to  at  least 
twenty  years'  imprisonment. 

I  have  in  mind  several  life  prisoners  at  the  penitentiary — 
trusties  who  have  servd  varying  periods,  and  whose  exemplary 
conduct  allows  them  a  measure  of  freedom  denied  to  others, 
model  prisoners  in  every  way — who  committed  unpremediated 
murders,  usually  while  crazed  with  liquor,  as  the  first  offense 
against  the  law  in  their  lives.  Yet  in  its  substantial  effect  their 
life  sentences  are  not  a  whit  different  from  that  of  the  con- 
firmd  criminal  whom  the  jury's  recommendation  of  mercy 
barely  saved  from  the  electric  chair. 

That  is  hardly  such  comparative  justice  as  will  tend  to  in- 
still a  salutary  fear  of  punishment  in  the  person  contemplating  a 
crime. 

It  is  in  a  correction  of  such  conditions  as  these  rather  than 
in  capital  punishment  that  the  solution  of  our  criminal  problem 
lies.  I  believe  that  the  public  is  gradual'y  awakening  to  this 
fact;  that  the  death  penalty  is  serving  no  good  purpose  (ex- 
cept dispensing  with  the  necessity  of  feeding,  housing,  and  pro- 
viding work  for  the  prisoner)  which  cannot  be  accomplisht 
with  much  better  effect  in  the  interest  of  society  by  imprison- 
ment; and  that  the  public's  will  to  abolish  executions  will  be  ex- 
prest  in  many  States  before  many  more  years,  I  feel  assured. 

This  growing  attitude  is  indicated  by  many  signs.  Thus 
some  States,  like  Idaho,  while  retaining  the  capital  punishment 
idea,  have  made  it  practically  a  dead  letter  and  have  not  applied 
it  in  years.  In  Nebraska  Governor  Samuel  A.  McKelvie  in  his 
last  Message  to  the  State  Legislature  urged  the  abolition  of  the 
death  penalty,  and  also  action  to  prevent  the  Governor  or  any 
one  else  but  the  Court  to  alter  a  sentence.  In  New  Jersey, 
tho  the  death  penalty  continues,  one  of  the  serious  defects  in 
the  present  system  has  been  recognized.  There,  so  Burdette 
G.  Lewis,  the  noted  prison  authority  who  directs  that  State's 
institutional  work,  has  advised  me,  a  law  has  been  passt  "which 
makes  life  imprisonment  mean  life  imprisonment  and  not  a 
period  of  years.  There  is  therefore  no  minimum  term  for  life 
imprisonment.  A  Court  of  Pardons,  consisting  of  the  Judge  of 
the  Court  of  Errors  and  Appeals,  the  Chancellor,  and  the  Gov- 
ernor, has  full  power  to  parole  any  convicted  prisoner  at  any 
time   after   his   conviction." 

Mr.  Lewes  also  urges  a  centering  of  "the  modern  attack  upon 
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the  failure  of  the  courts  to  convict  murderers."  "This."  he  says, 
"is  one  of  the  very  serious  problems  before  the  country."  On 
this  point  Governor  J.  A.  O.  Preus,  of  Minnesota,  where  cap- 
ita! punishment  was  abolisht  in  1911,  says  there  has  neither  been 
any  great  increase  or  decrease  in  homicides  since  then,  but  that 
"it  seems  to   be  a  little  easier  to  get  convictions." 

Colorado  is  one  of  the  States  where  both  capital  punish- 
ment and  elimination  of  the  death  penalty  have  been  tried. 
Governor  Oliver  L.  Shoup,  of  that  State,  is  in  complete  accord 
with  the  statement  of  Thomas  J.  Tynan,  warden  of  the  Colorado 
State   penitentiary,  who   says: 

While  we  have  capital  punishment  on  the  statute- 
books,  and  while  it  is  enforced  in  extreme  cases,  yet  I 
have  never  been  able  to  see  where  it  has  done  any  good. 
On  the  other  hand,  many  men  who  have  been  sent  to 
this  institution  under  death  sentence  and  who  have  been 
commuted  to  life,  have  made  great  progress,  and,  in  fact, 
some  who  have  been  liberated  on  parole  have  become 
very  useful  citizens. 

Personally,  I  am  against  capital  punishment  from 
every  standpoint. 

Governor  Emmet  D.  Boy'e,  of  Nevada,  where  there  has 
been  only  one  execution  in  twelve  years,  is  "disinclined  to  be- 
lieve that  capital  punishment  is  of  any  particular  value." 

Governor  Warren  T.  McCray,  of  Indiana,  has  also  ex- 
prest  himself  to  me  as  not  very  friendly  to  the  capital  punish- 
ment idea,  but.  inasmuch  as  the  laws  are  on  the  statute-books, 
he  deems  it  his  duty  to  carry  out  the  decrees  of  the  courts. 
That  has  been  exactly  my  position  in  Ohio.  Since  the  begin- 
ning of  my  term  of  office,  a  year  ago  last  January,  twenty-six 
murderers  have  been  condemnd  to  death,  necessarily  it  is  my 
duty  to  enforce  it.  and  I  have  not  granted  a  single  commutation 
of  sentence.  Nineteen  men  have  therefore  been  executed  in  that 
time  and  seven  more  are  now  in  the  death  house  awaiting  elec- 
trocution. 

It  is  hardly  necessary  to  say  that  governors  in  connection 
with  these  cases  are  compeld  to  steel  themselves  against  the 
most  pathetic  pleas  that  can  touch  the  heartstrings  of  human 
emotion— pleas  of  fine  old  ladies  going  on  their  knees  to  im- 
plore for  the  life  of  those  they  bore  and  nurst  and  reard  thru 
boyhood,  and  who  to  them  are  still  boys  incapable  of  wrong- 
doing; of  wives  and  children— all  innocents  who  must  suffer  with 
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those  whom  their  son,  or  husband,  or  father,  has  deprived  of  a 
son,   husband,  or   father. 

Scenes  of  this  kind  cannot  fail  to  convince  a  man  that  no 
human  being  is  sufficiently  free  himself  from  sin  and  error  to 
exercise   the   supreme  power  over   life  and   death. 


DEATH  FOR  MURDER 
Edward   C.    Stanton,   Debaters'    Handbook,    L.   T.    Beaman,   The 
H.  W.  Wilson  Co.,  New  York,  from  whom  the  entire 

Article  May  be  Secured.     (Extracts.) 

********* 

It  is  unfortunately  true  that  a  large  part  of  what  has  been 
said  and  written  on  capital  punishment  has  been  the  utterances 
of  theorists  and  sentimentalists,  people  undoubtedly  of  high  ideals 
and  good  intentions,  but  nevertheless  people  who  are  not  qualified 
to  write  anything  of  value  on  crime,  criminals,  prisons,  prisoners, 
prison  reform,  punishment  or  reformation.  These  are  subjects 
upon  which  scientific  knowledge  must  be  the  basis  of  any  state- 
ment of  value,  and  this  knowledge  is  best  obtaind  from  first  hand 
experience.  If  a  person  does  not  know  what  he  is  talking  about 
his  utterances  are  not  much  more  valuable  simply  because  he  is 
actuated  by  the  highest  and  purest  of  motives.  In  his  recent 
debate  with  Clarence  Darrow,  Judge  Alfred  J.  Talley  of  the 
Court  of  General  Sessions  in  New  York  City  said,  "More  brilliant 
nonsense  has  been  written  about  crime  and  criminals  than  upon 
any  other  subject  under  the  sun".  And  the  worst  part  of  it  is 
that  so  much  of  this  nonsense  has  been  written  by  people  of  high 
standing  who  do  it  with  the  best  intentions. 

As  an  illustration  of  this,  take  the  following  words  written 

by   Elizabeth   Cady   Stanton,   one   of     America's     great     pioneer 

champions  of  women's  rights,  a    reformer    and    a    moral    leader 

whose  life  and  work  we  all  like  to  honor. 

"Our  jails,  our  prisons,  our  whole  idea  of  punishment  is 
wrong  and  will  be  until  the  mother  soul  is  represented  in  our 
criminal  legislation.  It  makes  me  shudder  to  think  of  the 
cruelties  that  are  inflicted  on  criminals  in  the  name  of  justice, 
and  of  the  crushing  out  of  hundreds  and  thousands  of  noble 
men  and  promising  boys  in  these  abominable  bastiles  of  the  nine- 
teenth century.  As  to  the  gallows,  it  is  the  torture  of  my  life. 
Every  sentence  and  every  execution  I  hear  of  is  a  break  in  the 
current  of  my  life  and  thought  for  days.  I  make  my  son  the 
victim;  I  am  with  him  in  the  solitude  of  that  awful  night,  broken 
only  by  the  sound  of  the  hammer  and  the  coarse  jests  of  men 
in  preparation  for  the  dismal  pageant  of  the  coming  day.     I  see 
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the  cold  sweat  of  death  upon  his  brow,  and  weigh  the  mountain 
of  sorrow  that  rests  upon  his  soul,  with  its  sad  memories  of  the 
past  and  fearful  forebodings  of  the  world  to  come.  I  imagine 
the  mortal  agony,  the  death  struggle,  and  I  know  ten  thousand 
mothers  all  over  the  land  who  weep  and  pray  and  groan  with 
me  over  every  soul  that  is  lost." 

The  above  statement,  if  it  is  read  carefully,  will  be  seen  to 
be  merely  a  matter  of  imagination,  as  the  author  states  so  clearly 
near  the  end.  It  is  probably  the  direct  result  of  reading  or  hearing 
other  emotional  imaginary  statements  along  that  same  line.  A 
day's  visit  at  almost  any  one  of  the  penitentiaries  or  reformatories 
in  this  country,  or  at  the  detective  bureau  or  the  criminal  courts 
in  any  of  our  larger  cities  would  probably  have  completely  dis- 
peld  this  error  of  the  imagination  about  the  "noble  men"  anl  the 
"promising  boys"  who  make  up  the  criminal  class  of  this  country, 
said  in  the  report  of  the  special  committee  of  the  American  Bar 
Association  on  law  enforcement  to  be  less  than  one-third  of  one 
percent  of  our  population.  And  yet  Mrs.  Stanton's  statement  is 
only  one  out  of  thousands  of  similar  emotional  and  sentimental 
statements,  all  built  upon  misguided  and  unreal  imagination  that 
abound  in  the  propaganda  the  theorists  have  directed  against  the 
death  penalty  for  the  past  hundred  years. 

All  such  statements,  even  when  they  come  from  the  best  oi 
people,  when  they  are  made  with  the  best  of  intentions,  and  when 
they  are  inspired  by  the  highest  and  purest  of  motives,  are  never- 
theless far  more  harmful  in  their  effect  upon  society  than  merely 
to  be  misleading.  They  actually  foster  and  encourage  crime  by 
creating  a  maudlin  and  mawkish  public  sentiment  that  cause? 
many  juries  to  refuse  to  convict  even  the  most  brutal  and  cold- 
blooded murderer  of  whose  guilt  there  is  not  the  slightest  ques- 
tion of  doubt.     *     *     *     * 

"In  Canada  in  two  successive  years  there  were  for  indictable 
offenses  approximately  twenty  percent  of  acquitals  and  eighty 
percent  of  convictions,  while  in  Chicago  in  the  same  time  there 
were  approximately  seventy  one  percent  of  acquitals  and  only 
twenty  eight  or  nine  percent  of  convictions." 

A  hundred  years  of  emotional  and  sentimental  propaganda 
have  developt  and  created  a  mawkish  public  sentiment  againsi 
the  death  penalty.  This  insipid  and  mawkish  public  sentiment 
makes  juries  weak-kneed  and  spineless,  so  that  they  will  very 
often  refuse  to  execute  the  most  wanton  and  brutal  of  mur- 
derers,  an   abuse   that   has   gone   on   until   today   only   one   out   o' 
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every  one  hundred  murderers  in  this  country  actually  suffers  the 
death  penalty  that  emboldens  murderers  to  commit  their  most 
horrible  crimes.  On  Nov.  30,  1911,  this  thought  was  well  ex- 
prest  in  an  editorial  publisht  in  the  Nation  which  said: 

"The  mushy  sentimentality  is  a  more  serious  element  in  our 
national  life  than  most  people  realize.  In  the  matter  of  homicide 
itself,  we  have  no  doubt  that  it  constitutes  one  of  the  chief  reasons 
lor  our  country's  most  un-enviable  preeminence." 

The  net  result  of  a  hundred  years  of  extensive  propaganda 
against  the  death  penalty  by  the  sentimental  theorists  and  emo- 
tional dreamers  has  been  the  terrible  increase  in  murder  in  this 
country.  The  United  States  has  now  more  murder  in  propor- 
tion to  its  population  than  any  other  civilized  country  in  the 
world.  Even  worse  than  this,  the  rate  of  murder,  that  is  the 
number  of  murders  per  hundred  thousand  of  population,  has  been 
and  still  is  increasing.  Complete  and  exact  official  statements  of 
murder  for  the  whole  country  are  not  compiled  and  publisht  by 
the  Federal  government  in  the  same  way  that  accurate  statistics 
are  compiled  each  year  of  the  number  of  cattle,  sheep,  and  hogs 
slaughterd  in  the  United  States.  Official  statistics  are  publisht 
to  show  the  number  of  homicides  in  the  Registration  Area,  the 
limits  of  which  have  been  gradually  extended  until  it  now  in- 
cludes about  80  per  cent  of  the  population  of  the  country,.  Un- 
official data,  however,  have  been  collected  and  compiled  by  sev- 
eral different  volunteer  agencies  among  them  being  F.  L.  Hoff- 
man, consulting  statistician  of  the  Prudential  Life  Insurance  Co., 
and  the  Chicago  Tribune.  The  figures  compiled  by  Hoffman  have 
been  universally  accredited  and  accepted,  indeed  they  have  oeen 
accepted  by  the  United  States  government  and  publisht  in  the 
Statistical  Abstract  of  the  United  States.  The  Tribune's  figures 
have  likewise  been  generally  accepted;  for  example  they  were  ac- 
cepted by  William  Howard  Taft  who  declared  in  an  address  be- 
fore the  Civic  Forum  in  New  York  City  in   1908: 

"Snce  1885  in  the  United  States  there  have  been  131,951  mur- 
ders and  homicides  and  there  have  been  2,286  executions.  In  1885 
the  number  of  murders  was  1,808.  n  1904  it  had  increast  to  8,482. 
The  number  of  executions  in  1885  was  108;  in  1904  it  was  lid. 
This  startling  increase  in  the  number  of  murders  and  homicides 
as  compared  with  the  number  of  executions  tells  the  story.  As 
murder  is  on  the  increase  so  are  all  the  offenses  of  the  felonv 
class,  and  there  can  be  no  doubt  that  they  will  continue  to  in- 
crease unless  the  criminal  laws  are  enforced  with  more  certainty 
more  uniformity,  and  more  severity  than  they  are  now'. 

From   these   various   unofficial   sources   we   learn   that   in   the 
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last  50  years  about  300,000  people  have  been  murderd  in  the 
United  States,  that  at  the  present  time  between  nine  and  ten 
thousand  people  are  murderd  each  year,  and  that  in  these  50 
years  the  rate  of  murder  has  increast  fiom  less  than  2  1-2  to  about 
9  for  each  hundred  thousand  of  population,  while  the  rate  of  exe- 
cutions has  decreast  from  one  to  each  12  or  15  murdeis  to  one  for 
each  80  or  90  murders. 

300,000  people  murderd  in  this  country  in  a  half  a  century! 
That  is  6  times  as  many  as  those  of  our  soldiers  who  died  on 
the  field  of  battle  during  the  World  War.  It  is  about  3  times  as 
great  as  the  total  of  men  we  lost  in  the  World  War,  including 
those  killed  on  the  field  of  battle,  those  who  died  of  wounds, 
those  who  were  reported  missing,  and  those  who  died  of  disease. 
It  is  more  than  the  total  number  of  American  soldiers  who  hav-j 
died  on  the  field  of  battle  in  all  the  wars  this  country  has  fought 
in  the  century  and  a  half  of  our  national  life. 

300,000  people  murderd  in  50  yrs!  More  than  9,000  mur- 
derd each  year!  Why  murder  has  become  a  more  deadly 
scourge  than  many  of  the  contagious  diseases  we  dread.  Small 
pox,  the  disease  formerly  so  abhord,  l~as  shrunk  into  insignifi- 
cance as  a  destroyer  of  mankind  when  compared  with  murder. 
Even  scarlet  fever  and  the  measles  take  about  half  as  many  lives 
as  are  destroyd  by  murder. 

300,000  Americans  murderd  in  a  half  a  century!  The  United 
States  the  most  murderous  nation  on  earth!  And  what  is  the 
social  significance  of  these  appalling  facts?  Theoretical  emo- 
tionalists and  others  who  live  in  the  thin  air  of  their  own  imagina- 
tions, devote  a  lot  of  thought  and  words  to  sympathy  and  worry 
for  the  poor  murderers.  Kind  hearts  and  soft  heads!  Can  they 
fail  to  see  that  every  murder  means  terrible  suffering  and  indes- 
cribable sorrow  for  several  absolutely  innocent  people.  Every 
one  of  these  murders  mean  an  innocent  man  was  robd  of  his 
life,  his  most  precious  possession.  Murders  make  widows  and 
orphans,  for  every  murder  means  an  American  home  broken, 
broken  forever.  Murders  darken  and  sadden  the  lives  of  fathers 
and  mothers  in  their  old  age,  and  they  rob  little  children  of  a 
fair  chance  in  this  world  by  depriving  them  of  a  father's  care 
and  support  or  of  a  mother's  love  and  affection  Innocent  and 
honorable  people  are  thus  terribly  affected  by  the  wanton  act 
of  some  hardend  criminal,  often  a  professional  burglar  or  a  des- 
perate robber,  frequently  an  individual  who  has  servd  several 
terms  in  prison. 
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About  2  yrs.  ago  two  prominent  young  business  men  of  this 
city  (Cleveland,  O.)  were  murderd  under  conditions  that  are  ty- 
pical of  the  actions  of  payroll  robbers.  They  were  men  just 
reaching  the  prime  of  life,  men  filld  with  energy  and  enthusiasm, 
who  by  their  untiring  efforts  were  building  up  a  growing  bus- 
ness,  adding  to  the  wealth  and  prosperity  of  our  city  and  giving 
employment  to  quite  a  number  of  workmen.  They  were  re- 
turning from  the  bank  to  their  plant  with  the  payroll  of  their  em- 
ployees, when  their  car  was  crowded  into  the  end  of  a  temporary 
wooden  bridge  by  a  car  filld  with  seven  gunmen.  These  seven 
desperados  had  pland  the  robbery  carefully.  They  had  followd 
the  payroll  car  from  the  bank.  They  were  heavily  armd,  and 
must  have  fully  expected  to  commit  murder  in  order  to  get  the 
money  they  sought  to  steal.  After  the  cars  had  stopt  one  of  the 
rohbers  got  out  of  his  car  and  walkt  over  in  front  of  the  payroll 
car,  but  the  two  business  men,  believing  that  a  robbery  was 
pland,  drew  their  revolvers  and  were  ready  for  developments. 
The  robber  who  had  approacht  the  payroll  car  then  said  that 
they  were  not  looking  for  trouble,  that  it  was  an  accident  due  to 
the  fact  that  the  road  was  slippery.  So  calm  and  mild  was  the 
ninnner  of  these  cold-blooded  murderers  that  the  business  men 
put  their  revolvers  back  into  their  pockets,  and  quick  as  a  flash 
both  were  shot  dead,  riddld  by  the  bullets  of  the  seven  robbers, 
who   then   stole   the  payroll   and   dasht  away    in    their    own    car. 

*         :£        $        ijp        ^e         ;J: 

Columns  and  volumes  of  sentimental  sympathy  might  be  spent 
on  these  cold-blooded  murderers,  one  of  whom  was  only  seven- 
teen years  of  age  at  the  time  the  crime  was  committed,  but 
sensible  and  law  abiding  people  should  reserve  at  least  a  part  of 
their  sympathy  for  the  totally  innocent  and  honorable  people 
who  must  suffer  so  terribly  from  this  hideous  double  murder.  The 
victims  and  the  families  and  relatives  of  the  victims  seem  to  be 
entirely  forgotten  in  the  maudlin  sympathy  lavisht  on  the  cold- 
blooded murderers  in  the  propaganda  of  the  sentimental  theorists. 
The  good  Mrs.  Stanton  imagind  her  own  son  about  to  be  exe- 
cuted every  time  she  read  or  heard  of  the  execution  of  a  mur- 
derer. Did  she  also  imagine  her  son  committing  a  burglary,  or  a 
payroll  robbery  shooting  down  an  innocent  citizen  or  a  faithful 
police  officer  as  a  means  of  accomplishing  his  foul  purpose?  Ap- 
parently she  never  imagind  her  own  son  shot  down  in  his  own 
home  in  the  dead  of  night  by  intruding  burglars  or  riddld  with 
bullets  at  his  place  of  business  by  professional  robbers  who  sought 
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to  steal  the  money  of  which  he  happend  to  be  the  coustodian,  or 
shot  down  on  the  streets  by  murderous  highwaymen. 

By  this  double  murder  in  our  city  two  fine  and  honorable 
American  homes  are  broken  and  saddend  forever.  Both  widows 
have  been  compeld  to  leave  the  homes  that  they  formerly  occupied, 
one  leaving  a  fine  home  in  a  choice  residence  district  for  a  much 
smaller  home  in  a  more  humble  part  of  the  city.  Little  children 
have  been  robd  of  a  father's  care  and  guidance,  and  of  the 
chances  and  opportunities  in  this  world  that  he  had  pland  for 
them.  Over  their  young  lives  was  cast  a  veil  of  sorrow  that  can 
never  be  lifted,  and  it  was  done  by  the  wanton  and  deliberate  act 
of  seven  vicious  criminals  to  whom  the  murder  of  innocent  vic- 
tims was  only  an  incident  in  their  efforts  to  ply  their  trade  as 
payroll  robbers.     ****** 

Sympathy  for  brutal  murders  and  robbers?  Nonsense! 
Worse  than  nonsense!  All  such  sympathy  is  a  positive  encourage- 
ment to  murder  and  to  other  horrible  crimes.  Theodore  Roose- 
velt, who  carried  in  his  body  to  his  dying  day  the  bullet  of  a 
would-be  murderer,  said  in  his  autobiography: 

"I  have  always  felt  impatient  contempt  for  the  effort  to 
abolish  the  death  penalty  on  account  of  sympathy  with  criminals. 
It  seems  to  me  the  heighth  of  a  folly,  both  mischievous  and  maw- 
kish, to  contend  that  criminals,  who  have  •  uld 
nevertheless  be  allowd  to  shirk  it.  No  brave  and  good  man  can 
properly  shirk  death,  and  no  criminal  who  has  earnd  death  should 
be  allowd  to  shirk  it." 

Who  are  the  murderers?  What  class  of  people  is  it  that  has 
killd  in  the  last  half  a  century  almost  three  times  as  many  Ameri- 
cans as  have  been  lost  in  the  two  foreign  wars  fought  within  that 
time?  Murderers  are  usually  the  younger  of  the  habitual  crimin- 
als. About  half  of  the  crime  is  committed  by  men  who  are  not 
over  25  years  of  age.  Of  course  the  older  criminal  still  plys  his 
trade,  but  he  is  more  careful  about  shooting,  for  most  of  the  mur- 
der is  committed  by  shooting  with  a  revolver.  The  youngci 
criminals  are  utterly  reckless  with  their  guns.  Most  of  them  have 
no  respect  at  all  for  human  life.  A  very  large  part  of  the  mur- 
derers are  men  between  23  and  25  years  of  age.  Furthermore,  the 
murderer  is  almost  invariably  an  individual  who  is  utterly  worth- 
less to  the  community.  He  is  usually  a  social  parasite,  a  humar. 
leech,  adding  nothing  to  the  wealth  or  happiness  of  society,  but 
bent  on  living  a  high  life  at  the  expense  of  other  people. 

Not  only  must  the  hundred  years  of  propaganda  against  tne 
death  penalty  by  the  sentimental  theorists  be  criticized  because  it 
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fails  to  show  any  compassion  for  innocent  victims  of  the  merci- 
less criminals  while  it  lavishes  its  maudlin  sympathy  on  the  cold- 
blooded murderers,  thus  actually  encouraging  more  murder,  but  it 
must  also  be  rebuked  because  it  does  not  always  adhere  to  the 
truth.  Perhaps  no  one  should  expect  any  system  of  propaganda 
to  keep  at  all  times  within  the  bounds  of  the  truth,  so  seldom  fs 
it  done  in  practise.     *     *     *     * 

In  addition  to  many  statements  that  are  plainly  untrue,  this 
propaganda  of  more  than  a  century  in  duration  abounds  in  er- 
roneous statements  that  are  based  on  false  assumptions  of  un- 
warranted deductions.  These  untruths  and  half-truths  are  more 
difficult  to  handle  because  their  falsity  is  not  so  obvious.  For  ex- 
ample, almost  every  book,  pamphlet  or  magazine  article  in  all 
the  propaganda  of  the  sentimental  theorists  presents  the  claim  that 
the  death  penalty  is  not  a  deterrent,  that  it  does  not  prevent  mur- 
der. All  my  experience  tells  me  that  this  is  not  true.  I  doubt 
if  any  person  can  have  first  hand  knowledge  of  what  he  is  talking 
about  and  say  that  murderers  do  not  fear  the  death  penalty.  All  of 
my  experience  in  dealing  with  murderers  tells  me  that  they  do 
fear  the  death  penalty,  that  it  is  the  only  punishment  they  do 
dread;  and  that  while  it  does  not  prevent  all  murder,  yet  it  cer- 
tainly does  deter  many  from  this  crime.  If  only  about  one  mur- 
derer in  a  hundred  is  executed,  as  is  true  in  several  of  our  states, 
then  no  person  of  any  intelligence  at  all  would  expect  the  full  ef- 
fect of  the  deterrent  power  of  the  death  penalty  to  be  felt.  Every 
murderer  that  I  have  ever  seen  brought  to  the  bar  of  justice  has 
sought  life  imprisonment  instead  of  the  death  penalty,  and  if 
successful  in  obtaining  it,  has  lookt  upon  the  result  as  "getting 
off".  I  have  known  of  a  case  of  a  young  highway  robber  or  hold 
up  man  who  used  a  glass  revolver,  and  who  said  he  did  so  be- 
cause he  did  not  want  to  run  the  risk  of  the  electric  chair.  If  the 
death  penalty  is  not  a  deterrent,  why  do  murderers  flee  to  Italy, 
where  there  is  no  death  penalty  and  from  whence  they  cannot  be 
extradited  to  this  country  on  a  capital  charge  to  a  state  that  main- 
tains capital  punishment.  If  murderers  do  not  fear  the  deatn 
penalty,  why  is  it  that  there  have  been  so  many  more  cases  of 
murder  by  a  life  convict  in  Michigan  than  there  have  been  in 
Ohio?  If  they  do  not  fear  the  death  penalty  why  is  it  that  there 
have  been  cases  where  a  murderer  enticed  his  victim  into  a  state 
where  the  death  penalty  had  been  abolisht  before  he  killd  him? 
Certain  it  is  that  if  the  death  penalty  is  not  a  deterrent,  there  is 
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no   deterrent   in    this   world   and   society   must   be   forever   at    tht 
mercy  of  the  murderers.     ***** 

There  was  plain  common  sense  in  an  editorial  in  the  Cleve- 
land Plain  Dealer,  Jan.  25,  '25,  and  entitld,  "Murder  as  a  National 
Pastime". 

"If  we  want  order  we  must  stop  being  soft-headed  senti- 
mentalists when  it  comes  to  punishing  offenders.  The  murder 
rate  in  the  United  States  rises  to  scandulous  figures.  Americans 
are  not  a  nation  of  murder  lovers.  We  merely  seem  to  be.  We 
are  made  to  seem  to  be  by  ill-prepared  judges,  woozy  jurors, 
and  a  public  opinion  sentimentally  inclined  to  sympathize  more 
wth  the  prepetrators  than  the  victims  of  major  crimes.  The 
country  needs  a  rededication  to  the  everlasting  truth  that  the  fear 
of  prompt  and  adequate  punishment  is  the  best  deterrent  for 
gentlemen  tempted  to  slay.  This  violates  long  bookshelves  of 
theory." 

And  what  is  it  that  the  sentimental  theorists  propose  to  sub- 
stitute  for  the  death  penalty?     Life  imprisonment!     There   is  no 
such   thing  in   America.      Every   murderer   sent   to   a   penitentiary 
under  sentence  of  "life  imprisonment  at  hard  labor'  hopes  either 
for  an  early  pardon  or  a  chance  to  escape,  and  most  of  them  are 
not   disappointed   in   these  hopes.     The   pardon   power   is   a   much 
abused    prerogative.      A    few    cases    may    be    cited    to    prove    this 
statement.     According  to  the  Outlook  for  January  27,   1915,  Gov. 
Coleman  L.  Blease  of  South  Carolina  pardond  3465  prisoners  dur- 
ing his   term  of  four  years,  and  more  than  one  hundred  of  them 
were  murderers.     Another  case  was  that     of     Col.     Duncan     B. 
Cooper  of  Tennessee  who  with  his  son  lay  in     wait     for     U.     S. 
senator   Carmack   in   1910   and   shot   and   killd   him.      Cooper   was 
tried,  convicted,  and  sentenced  to     20     yrs     in     the     penitentiary. 
There   was   much    indignation    exprest    at     the    mildness     of     the 
sentence.     Cooper  appeald  the  case  to  the  Supreme  Court  of  the 
state  which   affirmd   the   conviction.     Thereupon    Gov.    Patter 
parlond  him  before  he  had  even  begun  to  serve  his  sentence. 
few  years  ago  Dunne  of  Illinois  pardond  a  Chicago  labor  leader 
who   had  been   convicted   of  murder   and    sentenced   to     life      im- 
prisonment, after  he  had  servd  but  two  years.     Two  years  ago  the 
Governor  of  Oregon  pardond  a  number  of  convicts,  among  |1 
being   12  who  had  been  convicted  of  murder.     Just   a   few   v. 
ago  the  retiring  governor  of  Kansas  was  arrested  for  bribery  one 
hour  before  the  end  of  his  term  of  office,   it   being  charged    that 
he  had  sold  a  pardon.     An  even  more  serious   matter  is  the   fact 
that   in   a   great   many   cases   well-meaning   and   honest   governors 
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have  used  mistaken  kindness  to  release  convicted  murderers  after 
only  a  few  years  of  imprisonment. 

More  than  50  years  ago  (Mar.  20,  1873)  the  Nation  said  in  an 
editorial  that  "life  imprisonment"  in  New  York  state  meant  on 
the  average  about  six  years  and  six  months  of  confinement,  and 
that  it  was  about  the  same  in  Massachusettes,  Pennsylvania,  Ohio, 
and  Wisconsin.  On  Feb.  20,  1913,  an  editorial  in  the  Cleveland 
Leader  said: — 

"In  Ohio  experience  has  shown  that  a  life  sentence,  so 
calld,  means  about   7  years  imprisonment." 

Another  editorial  in  the  Cleveland  Plain  Dealer  said: 

"A  life  term  is  commonly  a  short  vacation  at  state  expense, 
with  nothing  to  do  but  eat  the  fruit  of  others'  industry." 

Under  such  conditions  why  does  any  one  wonder  why  mur- 
derers do  not  fear  life  imprisonment?  Why  should  they,  when 
everybody  knows  and  has  known  for  50  yrs  that  a  "life  sentence," 
or  "life  imprisonment  at  hard  labor"  does  not  exist.  The  Indepen- 
dent said,  Aug.  14,  1910,  "Murder  in  the  United  States  is  an  almost 
unpunisht  crime".  Yes  and  more  than  300  years  ago  Shakspere 
said,  "Pardon  is  still  the  nurse  of  second  woe." 

If  sentimental  theorists  had  a  highly  developt  sense  of  humor 
some  of  them  at  least  would  choke  laughing  at  themselves.  They 
cry  out  against  capital  punishment  because  jurors  refuse  to  have 
prisoners  executed  but  bring  in  a  recommendation  of  mercy  that 
results  in  their  being  sentenced  to  the  penitentiary  for  life, — the 
very  result  they  claim  to  be  seeking.  Again  they  rave  against  the 
death  penalty  because  it  is  too  cruel,  and  in  the  next  breath  they 
support  life  imprisonment  as  a  substitute,  saying  in  praise  of  the 
latter  that  it  is  more  severe  and  a  more  cruel  punishment  than  a 
painless  death.  Of  course  it  is  all  nonsense,  both  because  of  the 
inconsistency  and  because  life  imprisonment  does  not  exist. 

Another  argument  against  the  death  penalty  often  repeated 
in  the  propaganda  of  the  sentimental  theorists  is  that  it  gives  the 
murderer  no  chance  to  reform.  Well,  what  would  they  do  about 
it?  Send  him  to  prison?  When  a  murderer  has  already  servd 
several  terms  in  prison,  and  when,  after  he  is  releast  or  escapes, 
he  "pulls"  another  robbery  or  burglary,  and  in  order  to  make  his 
"get-away"  kills  the  good  citizen,  who  either  resists  being  robrl 
or  is  awakend  from  his  slumbers  in  the  dead  of  night  in  his  own 
home,  or  perhaps  it  may  be  a  brave  and  faithful  police  officer  who 
attempts  to  arrest  him,  what  reason  is  there  to  believe  that  one 
more  prison  term  will  reform  him?     Years  ago  John  A.  Kennedy. 
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then  superintendent  of  police  in  New  York     City     said     in     the 
Forum  for  June  1887: 

"The  first  lesson  I  learnd  was  that  our  socalld  reformatory- 
prison  discipline  was  a  failure  so  far  as  reformation  is  concernd; 
that  its  only  benefit  consisted  in  keeping  the  criminal  out  of  the 
way  of  doing  harm  so  long  as  he  was  incarcerated;  that,  with 
scarce  an  exception,  criminals  come  out  of  prison  better  schoold 
for  crime,  more  hardend  to  take  desperate  chances  in  crime  and 
with  increast  personal  acquaintanceship  with  the  criminal  classes, 
than  when  they  enterd  the  establishment.  Indeed  I  regard  the 
reform  of  a  criminal  after  a  second  conviction  as  very  nearly  im- 
possible." 

These  are  the  words  of  a  man  of  wide  experience  in  dealing 
with  the  criminal  class.  Sentimental  theorists  fool  themselves 
when  they  imagine  that  all  hardend  criminals  can  be  reformd. 
even  after  they  have  committed  the  worst  of  all  crimes,  just  as 
they  fool  themselves  when  they  imagine  our  penitentiaries  and 
reformatories  are  filld  with  "noble  men"  and  with  "promising 
boys".  Noble  men  and  promising  boys  had  a  wonderful  oppor- 
tunity during  the  World  War  to  prove  their  nobility  on  the  field 
of  battle,  but  the  Federal  government  positively  refused  to  ac- 
cept any  convict  for  military  service.  It  is  certainly  pathetic  thai 
any  one  would  write  such  nonsense.  It  is  too  bad  that  any  good 
person  should  let  his  imagination  run  away  with  his  brain  to  such 
an  extent  that  he  will  write  and  publsih  statements  about  things 
concerning  which  he  is  totally  ignorant.  If  they  wisht  to  be  at  all 
consistent,  they  would  demand  the  abolition  of  all  prisons  because 
so  large  a  part  of  the  criminals  are  not  reformd.  Judge  Talley  has 
said  that  if  the  death  penalty  were  abolisht  in  New  York,  the  very 
same  sentimentalists  who  are  now  so  vigorously  urging  its 
abolition,  would  within  five  years,  come  forward  and  demand  that 
life  imprisonment  be  abolisht  on  the  ground  that  it  is  too  cruel. 

Off  and  on  thru  this  hundred  years  of  propaganda  we  often 
find  some  dreamy  theorist  assuming  an  attitude  of  lofty  super- 
iority and  referring  to  the  death  penalty  as  a  relic  of  barbarism, 
or  alluding  to  the  advocates  of  capital  punishmenl  as  champions  of 
a  dying  cause.  Here  again  facts  have  given  way  to  imagination. 
Most  of  the  world  still  retains  the  death  penalty  as  the  punishment 
for  premeditated  murder,  and  the  few  foren  countries  that  have 
abolisht  it  have  a  real  life  imprisonment  as  a  substitute;  in  Italy, 
for  example,  the  first  seven  years  of  life  imprisonment  is  in  soli- 
tary confinement.  In  this  country  forty  of  our  48  states  retain 
the  death  penalty,  and  two  others  have  it  for  a  life  convict  who 
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commits  murder.  Fourteen  states  have  at  one  time  or  another, 
abolisht  the  death  penalty,  and  one  other  state  abolisht  it  ex- 
cept for  a  life  convict  who  committed  murder.  Seven  of  these 
fourteen  states  have  restored  the  death  penalty  and  one  has  re- 
stored it  for  a  life  convict  who  commits  murder,  leaving  only 
six  of  the  14  in  which  the  death  penalty  is  now  completely  abolisht. 
83  per  cent  of  our  states  still  champion  the  "lost  cause",  while 
87  per  cent  still  preserve  some  traces  of  this  relic  of  barbarism. 
Oregon  restored  capital  punishment  after  trying  its  abolition  for 
7  years.  Iowa  and  Washington  returnd  to  it  after  six  years  of 
experiment  with  its  abolition.  Colorado  restored  it  after  four 
years.  Missouri,  Arizona,  and  Vermont  reestablisht  it  alter  two 
years.  After  30  years  trial  of  complete  abolition  of  the  death  pen- 
alty, Rhode  Island  restored  it  for  a  life  convict  who  should  com- 
mit murder,  thus  admitting  its  deterring  power. 

A  favorite  argument  of  the  sentimentalists  is  that  innocent 
people  are  sometimes  convicted  and  executed.  When  they  ela- 
borate this  point  it  is  usually  by  an  enumeration  of  cases  in 
which  they  claim  that  an  innocent  man  was  executed,  most  ot 
which  happend  years  ago,  and  by  a  studied  effort  to  scare  people 
into  opposing  the  death  penalty,  by  creating  the  fear  that  they 
themselves  may  become  the  victims  of  such  a  mistake.  In  most 
of  the  cases  cited  it  may  well  be  doubted  whether  there  is  any  ade- 
quate reason  for  saying  that  the  person  was  innocent.  The  claim 
of  innocence  is  generally  founded  upon  the  death-bed  confession 
of  some  person  who  then  says  that  he  himself  committed  the 
murder.  Such  statements  are  almost  invariably  made  years  a.ter 
the  execution,  so  that  it  is  difficult  to  disprove  them.  Many  of 
these  so-cal!d  death  bed  confessions  are  made  by  a  person  whose 
mind  was  not  clear  at  the  time  and  who  as  a  matter  of  fact  was 
not  the  real  murderer.  Dying  people  will  often  talk  incoherently 
of  some  event  of  years  before,  especially  of  an  event  that  made  a 
great  impression  upon  their  minds.  Quite  a  number  of  these  al- 
leged d<  h  bed  confessions  have  not  been  made  public  until  after 
the  death  of  the  person  who  is  said  to  have  made  them.  O'ten 
they  are  given  out  on  the  sole  authority  of  one  or  two  persons 
who  claim  to  have  heard  them.  Some  of  them  are  merely  rumor. 
Fu  '  e,  there  is  little  reason  to  believe  that  death  bed  con- 

fessions are  more  truthful  than  any  other  statements  mad?  by  the 
san  Most  murderers  protest  their  innocence  with  then 

I  :  even  in  cases  where   there  can  be  no  poss  ble   doubt 
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of  their  guilt.  In  all  the  cases  where  a  person  confesses  on  his 
death  bed  that  he  was  the  real  murderer  and  where  another  had 
been  convicted  and  executed  years  before,  where  the  dying  per- 
son's mind  was  clear,  there  is  still  the  question  whether  we 
should  believe  the  dying  person's  mind  was  clear,  there  is  still  the 
question  whether  we  should  believe  the  words  of  one  who  kept  his 
peace  and  let  an  innocent  person  be  executed.  If  his  dying  words 
are  true  then  his  whole  life  must  have  been  a  lie.  Why  should 
we  believe  one  more  than  the  other? 

Judges  and  jurors  are  not  infaliable.  Nobody  will  claim  that 
no  mistake  has  even  happend,  or  ever  will  happen  in  the  future, 
in  any  field  of  action  where  a  decision  must  be  made  by  human 
minds,  but  everybody  who  knows  how  capital  cases  are  tried  or" 
is  at  all  familiar  with  the  efforts  and  the  precautions  that  are  taken 
must  feel  sure  that  in  no  human  undertaking  is  there  less  chance 
df  mistake.  Probably  in  not  more  than  one  in  a  hundred  of  the 
cases  named  by  the  sentimentalists  is  it  true  that  an  innocent  per- 
son was  convicted. 

The  propaganda  of  this  phase  of  the  question  is  neither 
particularly  interesting  nor  instructive.  As  a  typical  example  of 
it  I  will  take  a  recent  utterance  from  Thos.  Mott  Osborne: 

"Innocent  men  are  killd.  If  there  was  no  other  reason  for 
doing  away  with  death  penalty,  the  number  of  mistakes  that  are 
made  would  be  reason  enough?  Of  the  39  men  who  were  executed 
during  the  2  years  I  was  Warden  at  Sing  Sing,  the  Warden's  of- 
fice was  certain  that  four  men  were  innocent.  Even  making  al- 
lowances for  our  being  mistaken  there  is  still  too  much  chance." 
These  four  sentences  are  typical  of  the  propaganda  of  the  senti- 
mentalists. The  first  sentence  is  italicised  because  it  is  used  to 
show  a  sub  heading  of  the  article,  but  I  do  not  know  why  the  sec- 
ond sentence  should  end  with  an  interrogation  mark.  It  is  to  the 
third  and  fourth  sentences  that  I  ask  especial  attention.  Here 
Mr.  Osborne  says  that  of  the  39  men  executed  while  he  was  war- 
den, the  warden's  office  (that  is  Mr.  Osborne)  was  certain  'hat 
four  were  innocent.  And  in  the  next  sentence  he  says  that  even 
making  allowances  for  our  (that  is  Mr.  Osborne's)  being  mis- 
taken— mistaken  about  the  facts  of  which  he  has  just  said  that  he 
was  certain!  By  this  he  admits  that  he  was  not  certain.  The  word 
certain  means  a  sure,  definite,  positive,  establisht,  known  fact. 
When  Mr.  Osborne  says  that  he  was  certain  that  4  of  these  39  men, 
or  more  than  10  per  cent  of  them,  were  entirely  innocent  he  is 
obviously  writing  in  reckless  disregard  to  the  facts,  and  his  next 
sentence  admits  it.     What  he  means  is  that     he     had     formd     an 
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opinion  or  had  developt  an  imagination  to  that  effect,  basing  it 
upon  the  statements  of  the  condemnd  murderers  who  were  await- 
ing execution.  Without  hearing  the  evidence  that  was  presented 
to  the  juries  and  relying  upon  the  statements  made  to  him  by  the 
convicted  murderers,  Mr.  Osborne  writes  for  publication  the  posi- 
tive statement  that  he  was  certain  that  4  innocent  men  were  exe- 
cuted. If  that  were  true,  then  he  must  have  been  certain  that  in  a 
space  of  two  years  four  judges  in  this  twentieth  century  in  New 
York  state  presided  over  a  trial  that  resulted  in  the  conviction  of 
an  innocent  man  on  a  capital  charge,  that  4  juries  listend  to  all 
the  evidence  and  then  condemnd  an  innocent  man  to  death,  that 
in  4  different  cases  the  appelate  courts  of  New  York  sustaind  a 
decision  by  which  an  innocent  man  was  sentenced  to  death,  and 
even  that  a  warden  of  Sing  Sing  permitted  four  innocent  men  to 
be  electrocuted  by  the  state  without  revealing  to  the  general 
public  thru  the  public  press  the  evidence  which  made  him  certain 
that  they  were  innocent.  And  Mr.  Osborne  was  certain  these 
four  men  were  innocent  because  after  his  years  of  experience  in 
dealing  with  the  criminal  class  he  believed  what  convicted  and  con- 
demnd murderers  told  him.  My  years  of  experience  convince  me 
that  murderers  will  tell  any  kind  of  a  lie,  even  after  taking  the 
most  solemn  oath  to  tell  the  truth,  in  their  efforts  to  escape  the 
penalty  for  their  crimes.  If  Mr.  Osborne  is  so  certain  that  these 
four  men  were  innocent  why  doesn't  he  tell  us  their  names,  even 
at  this  late  day? 

It  is  really  pathetic  and  deplorable  that  the  sentimentalists 
should  be  absolutely  unable  to  distinguish  or  differentiate  between 
the  things  they  actually  know  as  establisht  facts  and  the  things 
that  they  imagine,  surmise,  suspect,  conjecture,  or  dream.  It  is 
a  lamentable  situation  that  our  country  should  be  flooded  for  a 
century  with  a  system  of  misleading  propaganda.  The  citizen 
who  wants  to  help  reduce  crime  in  this  country,  who  wants  to  do 
his  part  to  make  life  and  property  more  safe  and  secure,  must  al- 
ways be  on  his  guard  when  he  reads  any  of  this  insidious  pro- 
paganda of  the  sentimentalists  and  must  always  submit  it  to  the 
acid  test  of  truth. 

Another  argument  that  is  pure  theory,  advanced  by  a  newer 
group,  sometimes  calld  the  Humanitarian  School,  is  that  no  one 
is  a  free  moral  agent,  that  is,  no  person  is  free  to  choose  between 
:  ;ht  and  wrong,  but  that  our  conduct  is  determind  ''or  us  by 
our  heredity   and   our  environment;   that,   therefore,   men   are   not 
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responsible  for  their  criminal  conduct,  and  hence  all  punishment  of 
men  by  the  state  is  unjustifiable  and  wrong;  that  all  punishment 
should  be  abolisht  and  the  state  should  seek  by  improving  the 
environment,  by  education  or  by  treatment  in  a  hospital  to  cure 
the  criminal's  tendencies  to  disturb  the  public  peace;  and  that  re- 
formation by  kindness  should  be  the  aim  of  all  criminal  laws  and 
criminal  institutions. 

Before  criticizing  this  new  theory  I  think  it  would  be  well  to 
quote  the  exact  words  of  a  couple  of  the  leading  exponents  of  this 
new  doctrine  in  order  that  their  views  may  be  presented  fairlv 
and  accurately.  In  Current  History,  Dec.  '24,  p360-l,  Harry  £. 
Barnes  writes: 

"We  have  given  up  the  notion  of  man  as  free  moral  agent 
and  have  come  to  the  conclusion  that  human  conduct  is  the  re- 
sultant of  a  vast  number  of  influences,  alike  hereditary  and  cul- 
tural, which  make  our  action  at  any  time  as  thoroly  determind 
as  any  other  natural  phenomenon  *  *  *  *  The  net  result  of 
the  application  of  psychiatry  to  the  problem  of  criminology  has 
been  the  entire  repudiation  and  elimination,  once  and  for  all,  of 
the  theological  and  metaphysical  interpretations  of  criminal  con- 
duct and  responsibility.  It  has  been  shown  that  a  criminal  act  h 
absolutely  determind  for  the  individual  on  the  basis  of  his  biolo- 
gical heredity,  his  past  cr  present  experiences,  or  both.  There  i« 
not  the  slightest  iota  of  ."reedom  of  choice  allowd  to  either  the 
criminal  or  the  normal  citizen  in  his  daily  conduct.  Further,  this 
modern  scientific  analysis  of  criminal  conduct  proves  the  ab- 
solute absurdity  of  the  old  notion  that  the  degree  of  degradation 
of  the  criminal  personality  can  in  any  fundamental  way  be 
measured  by  the  nature  of  the  crime." 

In   an  address   in   this   city,    (Cleveland)    Dec.   1924,    Clarence 

Darrow,  the  eminent  Chicago  attorney  said: 

"All  punishment  proceeds  on  the  theory  that  some  one  ha= 
done  wrong.  That  brings  us  back  to  the  question  whether  a  man 
is  what  is  calld  a  free  moral  agent,  or  whether  he  is  subject  to 
universal  laws,  like  every  other  part  of  nature;  whether  all  your 
actions  are  controld;  whether  cause  precedes  effect;  and  whether 
all  the  forces  of  naturs  are  alike  subject  to  laws.  That  question 
has  been  discust  for  'on',',  loir;  years,  the  quest'on  of  a  free  moral 
agent,  and  I  am  not  going  to  talk  long  on  it.  You  remember  Hen- 
ley in  one  o."  lis  poet  ys,  'I  am  the  master  of  my  fate,  I  am 
the  captain  of  my  soul.'  Nrbody  was  ever  the  captain  of  his  soul. 
He  was  never  even  a  deck  hand  on  a  rudderless  ship  on  a  stormy 
sea.  He  is  just  floating  around  on  a  raft  till  he  drop-  off.  That 
is  all  there  is  to  it.  A  great  many  know  no  better  than  to  think 
that  'here  are  some  t1  hey  can  do  or  not  do.     *     *     *     *     * 

Continuing,  Mr.  Darrow  said  that  punishment  did  more  harm 
than  good,  that  there  isn't  one  in  a  thousand  that  isn't  destroyd 
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by  punishment  in  spirit  at  least,  and  generally  in  every  other  way, 
that  man  is  governd  by  natural  law  as  the  other  animals  are,  and 
that  there  is  no  sharp  deviation  between  the  criminal  and  the  non- 
criminal, that  practically  all  prisoners  are  poor  and  uneducated, 
that  convictions  are  increasing,  and  that  prevention  would  be 
cheaper  and  better  than  punishment.     ****** 

If  this  theory  is  true  and  correct,  than  all  of  our  criminal 
laws,  criminal  procedure,  and  penal  institutions,  all  of  our  grand 
juries,  trial  courts,  penitentiaries,  reformatories,  and  jails  are 
wrong.  They  should  all  be  entirely  abolisht  if  this  theory  is  true, 
and  in  place  of  them  should  be  substituted  traind  psychiatrists, 
psychiatrical  laboratories,  hospitals  and  schools.  It  make  a 
clean  sweep  *  *  *  *  No  cyclone  or  earthquake  ever  more 
completely  shatterd  a  building  than  does  this  doctrine  level  to  the 
ground  our  whole  temple  of  justice,  built  up  thru  more  than  a 
hundred  generations  and  based  on  the  experience  and  study  of  tht 
world's  lawyers,  jurists,  sociologists  and  criminologists.  More 
than  that  it  would  destroy  the  precepts  and  teachings  of  the  Bible, 
for  why  should  we  teach  "Thou  shalt  not  kill",  or  "Thou  shalt  not 
steal",  or  "Love  thy  neighbor  as  thyself",  if  no  man  has  the 
slightest  iota  of  freedom  of  choice  allowd  him  in  his  daily  conduct, 
or  if  there  are  no  things  a  man  can  "do  or  not  do?'  ***** 
(Here  follows  a  summary  of  the  case  of  the  two  business  men 
killd  by  the  seven  robbers.) 

And  now  come  the  new  fangld  theorists  with  all  the  cock- 
sure attitude  of  the  pseudo-expert  and  tell  us  we  must  not  blame 
these  seven  poor  men  because  there  is  not  the  slightest  iota  ot 
freedom  of  choice  allowd  them  in  their  daily  conduct.  They 
claim  that  this  incident  must  be  blamed  on  the  environment  ot 
these  men,  for  which  not  the  men' themselves,  but  society  is  re- 
sponsible; or  else  it  must  be  blamed  on  the  heredity  of  the  men, 
for  which  they  certainly  are  not  to  blame;  or  it  may  be  due 
to  the  two  influences  combined.  They  say  these  robbers  and 
murderers  should  not  be  punisht,  but  should  be  cured  by  kindness, 
or  possibly  by  some  medical  process.  If  that  is  the  case,  then 
why  should  anybody  get  up  early  in  the  morning  and  work  hard 
all  day  for  what  he  believes  to  be  small  wages  *  *  *  This 
theory,  written  into  our  laws,  would  destroy  our  civilization.  The 
whole   theory   is   anarchy   and    atheism    combined.     ***** 

When  any  scoundrel  deliberately  and  intentionally  kills  a 
human  being  he  has  by  that  act  forfeited  his  rights  to  live.  So- 
ciety  must  protect  itself  against  any  recurrence  of  such  a   crime 
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from  the  same  source.  The  death  penalty  is  the  most  fitting 
punishment  and  the  only  adequate  punishment  for  premeditated 
murder.  It  is  the  only  effective  deterrent.  The  frightful  toll  of 
murder  in  this  country  will  be  decreast  only  when  mawkis.i 
sentiment  yields  to  common  sense  and  all  murderers  are  promptly 
executed.  This  was  well  exprest  twenty  years  ago  by  the  Hon. 
H.  B.  Fuller  in  the  World's  Work  Nov.  1906: 

"Statistics  of  crime  reveal  startling  truths.  They  show  that 
the  United  States  stands  preeminent  among  the  civilized  and  pro- 
gressive nations  in  its  catalog  of  lawlessness.  A  tabulated  series 
of  such  sinister  statistics  recently  prepared  shows  that  in  the 
last  seven  years  beginning  with  and  including  1894, there  were 
more  than  62,000  murders  and  homicides  in  the  Union, — nearly 
9.000  a  year — and  only  871  legal  executions.  Less  than  2  per  cent 
of  lawless  slayers  had  paid  the  extreme  penalty  of  their  crimes. 
In  the  period  between  1881  and  1903  there  were  129,464  mur- 
ders and  criminal  homicides,  balanced  by  2,611  judicial  executions. 
These  figures  show  a  rapid  increase  of  murders  in  proportioa  to 
population  but  no  appreciable  increase  in  the  number  of  executions. 
Small  wonder  that  the  conservative  London  Spectator  recently  im- 
plored the  people  of  this  country  to  cease  disgracing  the  English- 
speaking  race.  Our  record  has  been  so  shocking  for  a  number  of 
years  that  we  are  rapidly  gaining  the  stigma  of  a  nation  of  man- 
killers.  Europe's  comparative  freedom  from  such  extreme  is  un- 
doubtedly the  result  of  their  practise  of  making  short  shift  of 
murderers.  They  seem  to  pay  closer  attention  to  a  prompt  and 
decisive  visitation  of  punishment.  In  Great  Britain,  for  example, 
one  in  every  four  homicides  is  promptly  hangd.  Justice  is 
equally  effective  elsewhere  in  Europe." 

The  death  penalty  has  been  employed  as  the  punishment  for 
premeditated  murder  in  a'l  parts  of  the  earth  since  the  world  be- 
gan. It  is  sanctiond  by  thousands  of  years  of  usage.  It  is  san- 
ctiond  by  the  support  of  many  of  the  ablest  of  the  world's  crim- 
inologists and  statesmen,  past  and  present.  It  is  sanctioned  by 
the  Bible.  It  is  sanctiond  by  its  reestablishment  in  half  the  sta 
and  in  many  of  the  foreign  countries,  Germany,  France,  and 
Switzerland,  for  example,  that  have  experimented  with  its  aboli- 
tion. 

Certainly  now,   when   murder   is   rampant   all   over   this   land, 
when  Chicago  has  a  murder  a  day,  when   Memphis  has  <i>c  tlmci 
as  many  as  Chicago  in  proportion  to  population,  when  the  United 
States  has  twice  as  many  murders  as   Italy,   the  next  most   m 
derous  nation   in  the  rteen  4  as   many   as   the  pro- 

vince  of   Ontario    in  -    the   lake    from   our   city,   seventeen 

times  as  many  as   I  ighteen  times  as  many  a  >nd, 
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thirty-six  times  as  many  as  Switzerland  in  proportion  to  their 
respective  populations;  certainly  now  is  not  the  time  to  let  down 
the  bars  and  mitigate  the  rigors  of  the  punishment  of  preme- 
ditated murder  by  experimenting  further  with  the  abolition  or  the 
non-enforcement  of  the  one  effective  deterrent  of  i.his  most  foul 
of  crimes.  It  is  time  to  cease  being  foold  by  the  nonsense  of 
sentimental  theorists  and  to  come  back  to  a  common  sense  posi- 
tion in  the  treatment  of  wilful  murderers.  So  'rightful  and  so 
foreboding  are  present  conditions  in  this  country  that  it  is  not  an 
exaggergation  to  say  that  our  institutions  and  our  civilization  are 
endangerd.  Organized  society  must  assert  its  right  of  self  de- 
fense. Not  in  the  abolition,  but  in  the  enforcement  of  the  death 
penalty  for  premeditated  murder  lies  the  only  solution  of  our 
problem. 

DOES  CAPITAL  PUNISHMENT  PREVENT 
CONVICTIONS? 

Review  of  Reviews,  August  1919 

Among  the  many  perspicacious  utterances  of  the  late  Henry 
Ward  Beecher  none  was  truer  than  his  observation  that  "while 
the  fear  of  hanging  does  not  deter  men  from  crime  the  fear  of  in- 
flicting death  deters  many  a  jury  from  finding  a  just  verdict,  and 
favors  the  escape  of  crimminals."  This  is  cited  by  Mr.  Maynard 
Shipley  in  an  article  in  the  American  Law  Review  for  May-June 
1919,  in  the  course  of  which  he  presents  some  figures  and  opin- 
ions which  tend  to  show  that  the  sooner  capital  punishment  is 
abolisht  altogether  the  sooner  justice  will  come  into  her  own. 

The  first  state  in  the  union  to  abolish  (1848)  the  death  penalty 
permanently  was  Michigan;  and,  replying  to  an  inquiry  as  to 
the  results,  Gov.  Austin  Blair  of  that  state  said,  "Before  the 
abolition  of  the  death  penalty  murders  were  not  unfrequent,  but 
convictions  were  rarely  or  never  obtaind  *  *  *  Convictions 
and  punishment  are  now  much  more  certain  than  before  the 
change  was  made  *  *  *  The  reform  has  been  successfully 
tried,  and  is  no  longer  an  experiment."  For  purposes  of  compari- 
son it  is  interesting  to  note  that,  while  in  Michigan  the  percent- 

of  convictions  was  28.2  percent,  in  Massachusetts  during  the 
same  period  it  was  but  19  per  cent.  Rhode  Island  in  1852  enacted 
a  law  limiting  the  infliction  of  the  death  penalty  to  "condemnd 
murderers  who  should  attack  their  keepers"  and  Gov  Wye, 
writing  12  years  later  said,  "My  observation  fully  justifies  me  in 
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saying  that  conviction  for  murder  is  far  more  certain  now  in  pro- 
per cases  than  when  death  was  the  penalty  for  it."  According  to 
Mr.  Andrew  Palm,  in  his  work,  the  Penalty  of  Death,  the  con- 
victions in  Rhode  Island  murder  trials  were  65  per  cent,  as  com- 
pared with  17  per  cent  in  Mass.  during  the  same  period.  The 
abolition  of  the  death  penalty  in  Wis.  was  largely  due  to  "the  ex- 
treme difficulty  experienced  in  securing  convictions  in  murder 
trials  *  *  *  the  great  aversion  to  the  taking  of  life  render- 
ing it  almost  impossible  to  obtain  jurors  from  the  more  intelli- 
gent portion  of  the  community  *  *  Among  nine  states, 
Wisconsin  "showd  the  highest  proportion  of  convictions  to 
prosecutions — namely  40  1-2  per  cent.  During  the  same  period — 
3  years — in  Idaho,  of  21  persons  indicted  for  murder  in  the  first 
degree,  not  a  single  one  was  convicted  as  charged."  In  Maine, 
which  abolisht  capital  punishment  in  1876,  the  proportion  of  con- 
victions rose  from  15.4  per  cent  to  64.5  per  cent.  After  4  years  of 
abolition  in  Colorado  the  death  penalty  was  partially  restored  in 
1901  the  jury  having  the  right  to  "decide  in  its  verdict  wnetner 
the  punishment  shall  be  life  imprisonment  or  death  by  hang- 
ing." *  *  *  Since  the  establishment  of  the  law  abolishing 
capital  punishment,  50  per  cent  of  the  murder  trials  have  re- 
sulted in  convictions." 

In  states  which  still  retain  capital  punishment  many  prom- 
inent   citizens    oppose    it: — 

In  Massachusetts  Rep.  Thos  L,  Davis,  speaking  for  aboli- 
tion, said,  "A  jury  drawn  in  a  murder  trial  is  often  so  awed  by 
the  responsibility  placed  upon  them  that  rather  than  render  a 
verdict  that  will  take  the  man's  life,  for  fear  there  is  a  faint  pos- 
sibility that  he  is  innocent,  altho  they  know  that  he  isn't,  will  disa- 
gree or  bring  in  a  verdict  of  not  guilty".  Wm.  Lloyd  Garrison 
said,  "This  horror  of  inflicting  the  death  penalty  makes  juries 
violate  their  oathes".  Of  104  persons  indicted  for  murder  in 
1901-7  only  six  were  convicted  of  murder  in  the  first  degree. 

In  New  York:  Edmund  Clarence  Stedman  said  in  1869  that" 
there  is  among  jurymen  and  justices  so  strong  a  repugnance  to  tak- 
ing human  life  that  it  had  become  doubly  difficult  to  convict  a 
prisoner  on  the  charge  of  murder". 

In  Connecticut:  Prof.  William  B.  Bailey  of  Yale,  wrote: 
"Courts  of  law  are  fallible,  and  the  consciousness  of  this  falli- 
bility is  ever  present  in  the  minds  of  judges.  There  are  many 
cases  where  a  jury  is  unwilling  to  convict  when  death  is  to  ensue, 
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when  they  might  be  more  willing  to  sentence  a  man  to  life  im- 
prisonment. 

THE    IMPORTANCE    OF   THE    DEATH    PENALTY   FOR 

MURDER 

(By    Herry    Barrett    Chamberlin,    Operating    Director,    Chicago 

Crime  Commission.     Address  at  Congress  of  Arner. 

Prison  Assn.,  Detroit,  1922.) 

At  the  cutset  I  shall  assume  that  no  one  will  dispute  the 
authority  of  government  to  maintain  itself  at  any  necessary  cost 
of  lL'e  cr  property,  nor  that  society  as  represented  by  the  state 
has  that  right.  The  right  of  the  state  to  execute  a  murderer 
does  no';  exist  because  of  the  gravity  of  the  offense,  but  solely  be- 
cause o  he  necessity  of  the  state  for  protecting  itself  from  the 
murderer.  If  capital  punishment  does  not  protect  the  community 
there  should  be  no  capital  punishment. 

It  is  the  necessity  that  makes  it  lawful.  The  fate  of  the 
murderer  is  of  relatively  small  importance.  He  is  an  individual. 
The  prelection  of  the  community  is  of  every  consequence.  It  is 
the  whole.  Where  there  is  a  collision  of  rights,  even  tho  it  be  the 
natural  right  cf  the  individual  to  protect  his  own  life,  and  the 
right  of  society  to  preserve  itself,  the  right  of  the  individual  must 
be  set  aside  in  the  interest  of  the  group. 

I  shall  not  consider  murder  as  a  sin  but  as  a  crime.  Punish- 
ment of  sin  is  not  a  matter  for  the  state.  Punishment  for  crime  is. 
Thereicre,  when  the  state  decrees  by  law  that  he  who  takes  the 
life  of  another  shall  sacrifice  his  own,  it  is  clearly  within  its  rights. 
7  he  state  is  impersonal;  justice  is  impersonal.  The  true  measure 
for  punishment  to  be  meted  out  for  crime  is  determind  by  the 
nature  o."  the  crime  and  not  by  the  nature  of  the  criminal.  It  is 
on  this  opinion  that  the  state  isolates  those  afflicted  with  death- 
dealing  contagious  diseases,  not  because  it  lacks  sympathy  for  the 
individual,  not  because  other  individuals  composing  the  com- 
munity are  lacking  in  the  sincerest  love  for  them  but  because  it 
is  necessary.     ***** 

To  be  just  the  punishment  must  fit  the  crime.  It  must  be 
proportionate.  Murder  deprives  another  of  his  natural  existence. 
The  oi  rtii  nate  punishment  for  deliberate  murder  is  a  sim- 

ilar saci  The  punishment  of  criminals  is  not  a  pleasant  duty. 

The  nc  human  being  finds   no  pleasure   in  the   sufferings  of 

others   in  rr  how  much  they  deserve  it. 
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If  capital  punishment  does  not  reduce  murder  or  if  it  does  not 
protect  society  from  the  murderer  it  should  be  abolisht.  Practical 
experience,  however,  as  reflected  from  records  with  which  I  am 
familiar,  fully  convinces  me  that  it  is  a  deterrent,  that  it  does  re- 
duce murder  and  that  it  is  benefit  to  society. 

Those  who  argue  that  there  are  many  potential  murderers 
who  have  contempt  for  death  but  who  are  restraind  by  the  fear 
of  life  imprisonment  and  from  that  premise  argue  for  its  prefer- 
ence to  the  death  penalty,  forget  (that  in  approving  a  sentence 
which  they  classify  as  more  severe  and  in  recognizing  the  authority 
of  the  state  to  inflict  it)  that  they  must  also  agree  that  the  state 
has  the  right,  if  it  so  choose  in  the  interest  of  its  citizens,  to  inflict 
the   lesser   penalty   of   capital   punishment. 

Unjust  punishment  is  admittedly  no  deterrent  but  just 
punishment  is,  provided  it  is  certain  and  irrevocable.  Life  im- 
prisonment is  not  as  effective  in  ridding  society  of  criminals  and 
of  preventing  their  operation  as  is  capital  punishment.  The  life 
sentence  carries  with  it  also  the  possibilites  of  escape  and  the  hope 
of  executive  clemency.  Abolition  of  the  death  penalty  for  murder 
in  this  country  usually  has  been  for  short  periods  followd  by  its 
restoration  when  the  murder  rate  rose.  Murder  in  Fiarre  in- 
creast  68  per  cent  after  the  abolition  of  the  death  penalty  and  the 
guillotine  was  restored  in  1909. 

Many  of  the  worst  murders,  where  definite  information  is 
available  in  Chicago  in  recent  years,  were  committed  by  profes- 
sional criminals  in  the  course  of  holdups,  robberies  and  burglaries. 
They  had  no  malice  toward  the  victims,  but  killd  deliberately  on 
the  theory  that  dead  men  can  make  no  identifications.  For  such 
men  life  imprisonment  as  a  penalty  for  murder  is  not  a  sufficient 
deterrent.  They  would  have  no  hesitancy  in  murdering  as  many 
of  their  keepers  as  necessary  to  escape  from  prison,  because 
(under  the  theory  of  the  life  sentence)  if  successful  they  would 
suffer  no  further  physical  harm. 

Some  who  admit  that  capital  punishment  is  just,  deny  that  :; 
is  ever  necessary.  They  deny  that  the  death  penalty  horrifies  the 
criminal.  The  murder  rate  in  the  United  States  is  rising,  not  be- 
cause capital  punishment  is  not  the  proper  penalty  for  murder  but 
in  the  opinion  of  our  greatest  statesmen  because  capital  punish- 
ment is  not  inflicted  in  all  cases  of  deliberate  murder  and  because 
sentimentalists,  well  meaning  and  sincere,  but  badly  misguided, 
are  giving  most  of  their  attention  to  the  consideration  of  the  mur- 
derer rather  than  to  his  victim. 
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In  Illinois  the  insanity  plea  as  a  defense  for  murder  has 
been  one  of  our  most  dangerous  evils.  Punishment  of  the  slayer, 
of  course,  will  not  bring  back  life  to  the  victim.  The  irrespon- 
sible slayer  certainly  should  not  remain  at  large.  His  existence 
is  valueless  to  society  and  the  possibility  of  escape  a  constant 
menace  to  the  innocent.  I  am  inclinel  to  very  strongly  agree 
with  the  Chicago  Tribune,  which  in  an  editorial  last  December 
said,  "It  is  certainly  a  travesty  on  justice  and  danger  to  the  public 
to  refuse  punishment  for  crime,  on  the  theory  that  a  murderer  is 
irresponsible  and  then  carefuly  preserve  the  danger  he  represents 
in  existence.  For  the  benefit  of  all  concernd,  dangerous  irrespon- 
sibles  should  be  painlessly  put  away." 

Criminals  are  non-social.  They  are  not  adapted  to  the  life  of 
the  community,  just  as  wolves  and  other  beasts  of  prey  are  not 
adapted  to  the  ways  of  men.  As  men  tame  the  waste  places  of 
the  earth  and  build  homes  for  themselves,  they  clear  away  the 
creatures  and  conditions  that  menace  their  well-being — the  tigers, 
the  snakes,  the  noisome  swamps,  the  death  breeding,  unclean 
places.  They  do  this  with  no  especial  hatred  but  in  the  spirit  of 
love  for  the  higher  forms  of  life  and  endeavor. 

So  right  minded,  sane,  normal  men,  seeking  for  the  better, 
higher  form  of  human  life,  must  remove  from  their  midst  those 
men  and  women  whose  evil  modes  of  living  menace  the  well  being 
of  the  decent  elements.  It  is  necessary  when  an  individual  shows 
that  he  cannot  adjust  himself  to  the  conditions  under  which  the 
majority  of  men  and  women  move  and  have  their  being,  to  re- 
move him  and  place  him  where  he  cannot  injure  those  who  have 
a  right  to  life  and  the  fruits  of  their  labor. 

The  criminal  is  moved  by  hatred.  Whom  he  has  injured  he 
also  hates.  He  is  obsesst  by  the  idea  that  the  community  and  every 
official  employd  by  it  to  protect  itself  from  his  misdeeds,  is 
moved  by  personal  hatred  of  him.  In  every  court  room,  in  every 
jail,  in  every  prison,  if  you  talk  to  the  murderers,  the  burglars, 
the  forgers,  the  pickpockets,  the  embezzlers,  you  will  hear  tales 
of  persecution  and  complaints  of  mistreatment. 

The  pity  of  it  all  is  that  these  whining  complaints  of  men 
and  women  who  have  themselves  outraged  the  basic  rights  of  in- 
nocent victims,  are  so  often  taken  seriously  and  used  by  senti- 
mentalists as  bases  for  appeals  for  pardon,  reprieve  or  lightening 
of  punishment. 

Several  years  ago,  occurd  an  especially  atrocious  murder — a 
case  in  which  a  young  gardener,  bringing  the  products  of  his  toil, 
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his  fruits  and  vegetables,  to  the  Chicago  market  was  tortured  and 
killd  by  several  young  ruffians  who  had  waylaid  him,  hoping  to 
take  from  him  money  which  he  did  not  possess.  Soon  after  this 
brutal  murder,  a  group  of  highminded  social  workers,  moved  by- 
compassion — not  for  the  youth  who  had  toild  and  striven  and 
been  robd  of  his  life— but  for  the  young  murderers  who  had  tor- 
tured and  killd  him— came  to  me.  I  was  at  that  time  the  editor 
of  the  Chicago  Record-Herald.  They  asked  me  to  use  the  power 
of  the  newspaper  to  arouse  sympathy  for  the  murderers. 

The  murderd  man — he  was  about  twenty-two— had  a  young 
wife  who  was  expecting  her  first  baby.  I  was  full  of  compas- 
sion for  that  young  widow  waiting  for  the  baby  who  would  never 
know  its  father.  That  father  had  begd  for  his  life.  The  mur- 
derers told  of  his  pleading,  but  they  were  so  angcrd  because  of 
his  not  having  money  to  reward  their  holding  him  up  that  they 
pulld  out  his  tongue  before  killing  him.  Reporters  who  saw  the 
dead  body  told  of  this  but  the  details  were  so  revolting  that 
they  were  not  printed. 

Yet  these  good  women,  to  whom  I  told  these  facts — were 
bending  all  their  efforts,  exerting  all  their  energies,  not  to  protect 
other  toilers  from  a  similar  fate,  but  in  intercession  for  the 
murderers  so  that  they  might  escape  punishment.  Their  plea 
was  that  the  murderers  were  boys  to  whom  life  had  denied  a 
chance — perhaps  the  community  was  partially  responsible — yet 
many  other  boys  in  the  same  community,  including  the  gardener 
whom  they  killd,  had  grown  to  decent  manhood. 

At  any  rate,  the  first  duty  of  the  community  is  to  protect  the 
law-abiding  from  the  law-breaker,  not  to  encourage  murder,  roh- 
bery  and  burglary  by  showing  greater  sympathy  for  the  criminal 
than  for  his  victim.  Even  the  criminal's  reform  is  of  lesser  im- 
portance than  the  safety  of  the  man  who  has  always  respected  the 
rights  of  others.  Modern  society  does  not  wisli  a  revival  of 
medieval  methods.  It  does  not  wish  to  torture  needlessly  its  wild 
animals  or  it  wild  men.  It  does  wish  to  protect  itself  and  to  do 
this  criminals  must  be  placed  where  they  cannot  work  injury  to 
others.  At  times  they  must  even  be  denied  the  right  to  live,  be- 
cause their  living  means  death  and  disaster  to  others  who  have 
done  no  wrong. 

Canada's  very  low  murder  rate  compared  to  that  in  the 
United  States — the  ratio  is  about  ten  to  one — is  due  to  the  vigor- 
ous enforcement  of  the  law  which  calls  for  capital  punishment. 
A  writer  in  the  American  Magazine  for  June,   1913,   states  th.it 
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In  the  United  States  a  trifle  over  one  per  cent  of  the  mur- 
derers are  executed,  in  Great  Britain  and  nearly  all  Europe  a 
much  greater  proportion  is  speedily  and  relentlessly  put  to  death; 
as  the  direct  result  of  this  there  are  more  murders  in  the  United 
States  per  million  inhabitants  than  the  combined  totals  per  mil 
lion  of  Great  Britain  and  all  Europe,  omitting  Russ;a  *  *  *  * 
Take  for  example  the  year  1906.  In  that  year  Germany  recorded 
four  murders  to  every  million  inhabitants.  Great  Britain  had 
eight  and  the  United  States   118. 

During  the  eighteen  years  succeeding  1882,  a  growing  op- 
position to  the  death  penalty  reduced  the  number  of  legal  execu- 
tions in  the  United  States  to  one-fourth  its  former  figure;  dur- 
ing the  same  period  the  murder  rate — responding  to  the  stimulus 
of  our  mistaken  humanity — leapt  to  three  times  its  former  figure. 

In  passing  let  it  be  noted  that  those  states  which  have 
abandond  capital  punishment  without  a  resulting  increase  in  the 
murder  rate  had  faild  for  a  long  period  prior  to  its  final  abolition 
to  enforce  the  penalty   effectively. 

Uncertain,  tardy  justice  is  the  cause  of  most  anarchistic  out- 
breaks in  which  lynchings  occur.  Lynchings  are  usually  causd 
by  the  conviction  that  known  murderers  will  ultimately  escape 
when  tried  according  to  forms  of  law.  Life  imprisonment,  when 
a  final  sentence,  is  an  invitation  to  the  imprisond  murderer  to 
slay  wantonly,  if  necessary,  to  effect  an  escape  or  to  avenge  a 
slight  or  fancied  wrong  for  he  knows  that  his  penalty  can  under 
no   conditions   be   increast. 

Even  the  most  ardent  advocates  of  life  imprisonment  as 
punishment  for  murder  admit  without  hesitancy  that  it  is  neces- 
sary to  provide  the  death  penalty  for  murders  committed  by  men 
under  life  sentence.  This  in  itself  is  a  complete  admission  that 
life  imprisonment  does  not  produce  sufficient  horror  in  the  mind 
of  the  killer  to  deter  him.  Advocates  of  life  sentence  usually  ad- 
mit that  the  greatest  deterrent  is  the  fear  of  execution.  Is  it  noi 
fair  then  to  conclude  that  they  advocate  the  life  sentence  on 
purely  sentimental  grounds?  Criminals  are  punisht  not  because 
we  hate  them,  nor  because  we  lack  sympathy  for  sufferings  they 
must  endure  because  of  their  crime,  but  because  it  must  be  made 
impossible  for  them  to  repeat  their  crimes  and  that  thru  their  suf- 
ferings they  shall  be  an  example  to  others  of  like  inclination. 

Most  of  you  perhaps  are  familiar  with  the  Sautelle  case 
which  is  cited  in  a  pamphlet  issued  by  the  Massachusetts  Civic 
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Alliance  in   1917.     The   case   is  not  of  recent  date  but  it   is  very 
much  in  point. 

Isaac  Sautelle  decoyd  his  brother  Hiram  from  Boston  to 
Maine  to  murder  him  where  he  would  not  have  to  forfeit  his  life. 
He  drove  thru  New  Hampshire  over  the  state  line  into  Maine  as 
he  supposed  and  killd  him.  It  proved,  however  that  he  faild  to 
cross  the  state  line  but  committed  the  murder  in  New  Hampshire 
where  he  was  later  tried  and  executed.  He  feard  to  commit  the 
murder  in  the  state  of  New  Hampshire  because  of  the  capital 
punishment  law  of  the  state.  When  the  adjoining  state  of  Maine 
said  that  if  he  committed  murder  there  he  should  not  pay  the 
penalty  with  his  life,  he  was  willing  to  take  chances  over  there  in 
Maine,  knowing  that  the  greatest  penalty  would  be  life  imprison- 
ment. Is  it  not  fair,  therefore,  to  infer  that  Sautelle's  awful  mur- 
der was  due  directly  to  the  supposed  humane  law  of  Maine,  rather 
than  the  stern  law  of  New  Hampshire  with  its  death  penalty? 

I  have  no  preconceivd  notions  on  this  question  but  in  the 
face  of  such  facts  with  which  I  am  familar  I  most  earnestly  and 
sincerely  advocate  the  infliction  of  capital  punishment  in  every 
case  of  deliberate  murder  as  the  best  and  most  effective  means  ot 
stopping  the  slaughter  of  innocent  men  and  women  which  is  going 
on  in  the  United  States  today.  Our  murder  rate  is  appalling.  It 
is  increasing.  It  is  a  menace.  This  situation  is  deplorable  be- 
cause it  is  preventable.  Those  who  show  great  emotional  con- 
cern about  the  preservation  of  the  life  of  the  murderer  seem  slow- 
to   realize    this. 

The  Massachusetts  Civic  Alliance  in  a  bulletin  issued  in 
January,    1917,   said: 

Murder  in  Iowa  increast  very  rapidly,  from  1872  to  1876,  until, 
for  this   reason,   the   death   penalty   was   restored. 

Murder  in  Rhode  Island  increast  and  violence  within  the  state 
prison  became  so  serious  that  capital  punishment  was  restored  in 
1882  for  murder  committed  inside  that  institution. 

Murder  in  Colorado  increast  and  the  state  re-enacted  the  sta- 
tute. 

Murder  in  France  increast  68  per  cent,  in  consequence  of 
which  the  guillotine  was  restored  in  1909. 

Murder  in  Switzerland  increast  and  in  1879  a  return  to  the 
law  was  authorized  and  10  cantons  have  been  coming  back  wiser 
tho  sadder  for  the  experience. 

The  importance  o"  the  death  penally  for  murder  lies  in  the 
fact  that  it  has  proved  to  be  deterrent.     It  is  a  service  to  socn 
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A  protection  of  the  group  against  the  individual  not  influenced  by 
the  laws  of  God  or  man. 


THE  DEATH  PENALTY 

By   Geo.   W.   Kirchwey.      (Address   before  the   American   Prison 

Congress  at  Detroit,  Oct.  18,  1922.     Reply  to 

Col.  Chamberlin). 

The  Argument  for  Capital  Punishment 

In  this  debate,  I  find  three  arguments  for  the  retension  of 
the  death  penalty. 

1.     Vengeance 

The  human  need  of  meeting  violence  with  violence,  crime 
with  expiatory  vengeance.  "I  think  it  highly  desirabble  that 
criminals  should  be  hated,"  said  Mr.  Justice  Fitzjames  Stephen, 
and  "that  the  punishments  inflicted  upon  them  should  be  so 
contrived  as  to  give  expression  to  that  hatred." 

2.     Elimination  of  Criminals 
The   social   necessity   of   eliminating  from   society   those   who 
are  a  menace  to  its  life  and  security. 

3.       Deterrent  Effect 

The  necessity  of  imposing  a  punishment  which  will  have  the 
maximum  deterrent  effect  on  others  who  are  under  temptation 
to   commit    similar   offenses. 

Let  us  briefly  examine  these  arguments: 

Hatred  and  Revenge  No  Longer  Upheld. 

The  first  of  them  may,  I  am  sure,  be  summarily  disposed  of. 
While,  I  believe,  the  vindictive  sentiment  is  latent  in  all  our 
hearts  and  finds  expression  in  many  features  of  our  punitive  legal 
system,  it  is  not  longer  respectable  to  avow  it  or  to  admit  its  ex- 
istence. No  protagonist  of  that  system  would  today  subscribe 
to  Justice  Stephen's  declaration  of  principles.  Mr.  Chamberlin 
would  be  the  first  to  disavow  the  doctrine  that  criminals  should 
be  hated  and  that  the  law  should  be  so  framed  as  to  declare  and 
encourage  that  hatred.  The  growth  of  humanitarian  sentiment  in 
the  last  generation  has  put  the  quietus  on  that  argument. 
Elimination   Unscientific:     Murderers   Not   Socially  Most   Unfit. 

The  second  argument  is  defective  because  of  its  unscientific 
selection  of  those  who  are,  for  the  good  of  society  to  be  eli- 
minated. From  the  point  of  view  of  eugenics  there  is,  abstractly 
speaking,  something  to  be  said  for  a  policy  of  elimination  of  the 
socially    unfit.      But    why    pick    on    the    murderer?  He    is    by    no 
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means  the  worst  of  the  lot.  On  the  contrary  he  is  the  one  who 
is  chosen  by  the  prison  warden  for  tasks  involving  trust  and  res- 
ponsibility both  within  and  without  the  prison  walls.  On  the 
convict  farm  of  a  great  western  penitentiary  a  few  months  ago, 
I  found  thirty-five  murderers  in  the  colony  of  fifty-two  men  who 
were  working  and  living  practically  unguarded  at  a  distance  of 
several  miles  from  the  prison. 

Best  Men  in  Prison 

I  was  new  to  prison  life  when,  at  Sing  Sing  in  the  winter  of 
1915-16,  the  principal  keeper,  an  old  prison  official,  applied  to 
me  for  instructions  as  to  the  guarding  of  the  squad  of  thirty  in- 
mates whom  he  had  selected  for  the  duty  of  cutting  ice  on  the 
pond  outside  the  prison  wall.  He  couldn't  spare  keepers  to 
guard  them.  I  askt  him  what  kind  of  men  he  had  pickt  for  the 
work.  "The  best  men  in  the  prison,"  he  answerd,  "every  one  of 
them  a  lifer."  Now,  a  "lifer'  is  a  man  who  is  doing  a  life  sen- 
tence for  murder. 

Not  a  Criminal  by  Nature 

The  argument  for  the  elimination  of  the  murderer  as  a  men- 
ace to  society  is  founded  on  an  assumption  which  everyone  who 
has  an  intimate  knowledge  of  men  convicted  of  murder  knows 
to  be  baseless;  namely,  that  murderers  are  murderers  by  nature, 
men  prone  to  kill,  or  on  the  other  hand,  that  they  constitute  a  pro- 
fessional class  like  burglars,  pickpockets,  robbers,  and  the  like. 
Each  of  these  types  may  be  represented  among  those  whom  the 
law  has  branded  as  murderers,  but  they  constitute  an  insigni- 
ficant fraction  of  the  total  number. 

Among  the  thirty  men  whom  I  knew  in  the  deathhouse  at 
Sing  Sing  and  the  two  hundred  or  more  who  were  "doing  life," 
I  found  only  half  a  dozen  who  seemd  to  answer  that  description — 
one  of  them  a  reputed  "gunman"  from  New  York  City,  who  be- 
came violently  insane  a  few  days  before  his  execution,  and 
another,  the  onlv  person  I  ever  knew  who  seemd  entirely  devoid 
of  any  sentiments  of  pity  or  sympathy  and  who  was  diagnosed 
by  '.he  physicians  as  a  psychopathic  personality.  Doubtless  the 
execution  of  these  men  was  no  loss  to  the  world,  but  most  of  the 
others  seemd  to  me  to  be  of  the  type  described  by  Sir  Basil 
Thompson,  the  head  of  the  British  Secret  Service,  in  his  recent 
work,  (My  Experiences  at  Scotland  Yard)  "You  have  to  be  in 
charge  of  a  prison,"  he  says,  "in  order  to  realize  that  tl  e  mur- 
derer is  rarely  a  criminal  by  nature  at  all.  But  for  the  grace  of 
God  he  is  just  as  you  and   I,  only  more  unlucky.     Most  murders 
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are  committed  without  any  deep  laid  plot  *  *  *  *  The 
murderer  is  repentent  and  is  planning  only  how  he  can  earn  an 
honest  living  after  he  is  discharged." 

Sick,  Tortured  Souls,  Caught  in  the  Jam 

If  this  seems  a  bit  too  sweeping,  let  me  assure  you  that  it 
is  far  nearer  the  truth  than  is  the  popular  conception  of  the  mur- 
derer. I  made  it  my  business  to  know  every  man  in  the  death- 
house  while  I  was  at  Sing  Sing.  The  only  characteristic  that 
they  had  in  common  was  that  they  were  sick,  tortured  souls  ovd 
whom  hung  the  pall  of  the  awful  fate  that  awaited  them.  Only 
a  few  of  them  were  criminals  in  the  ordinary  sense  of  the  term 
and  one,  whose  death  sentence  had  been  commuted  to  imprison- 
ment for  life,  complaind  to  me  of  the  fact  that  he  was  in  a  situa- 
tion where  he  could  get  so  little  decent  companionship.  There 
were  so  many  crooks.  A  few  of  my  murderers  were  obviously 
feeble  minded,  a  few  apparently  insane  or  psychopathic,  but  most 
were  of  the  kind  described  by  Sir  Basil  Thompson,  men  who 
but  for  the  accident  of  fate — some  jam  in  the  wheels  of  life, 
some  uprush  of  upsetting  emotion,  some  bewilderment  of  the 
faculties — might  have  been  even  as  you  and  I  are  this  day. 
No    Room   for    Sentimentality. 

I  trust  that,  in  thus  controverting  the  popular  notion  as  to 
the  character  of  the  man  who  kills,  I  shall  not  be  suspected  of 
being  insensible  to  the  horror  of  his  crime.  When  people  speak 
of  the  sacredness  of  human  life,  I,  like  other  well-regulated  folk, 
think  rather  of  the  innocent  victim  and  of  those  bereft  by  his 
slaughter  than  of  the  fate  which  society  pronounces  on  the  slayer. 
But  no  pity  for  the  victim,  no  sentiment  of  horror  which  the 
crime  arouses,  can  absolve  us  from  the  obligation  to  deal  with 
the  offense  and  the  offender  in  the  interests  of  humanity  and  of 
the  welfare  of  the  community.  The  sentimentality  which  impels 
us  to  strike  out  blindly  and  savagely  at  the  murderer  is  as  weak 
and  demoralizing  as  the  sentimentality  that  sees  in  him  only  a 
pitiable  victim  of  a  murderous  system  of  justice.  Both  are  equally 
unworthy  of  the  good  citizen,  both  equally  destructive  of  the 
'.moral   tone   of  a  civilized   society. 

To  such  a  society,  governd  by  reason  and  not  by  passion, 
all  murderers  will  cease  to  look  alike,  and  the  popular  picture  of 
the  murderer  as  the  pestilential  enemy,  whom  it  is  necessary  to 
kill  as  one  kills  a  man-eating  tiger,  will  find  its  proper  place  along 
with  other  outworn  delusions,  with  the  heretic,  the  witch  and  the 
man  possesst  of  a  devil. 
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Deterrence  a  Matter  of  Conjecture 
With  the  third  argument  for  capital  punishment — the  value 
and  the  necessity  of  the  death  penalty  as  a  deterrent  influence — 
we  enter  a  wide  field  of  conjecture.  A  humanitarian  age  puts  the 
burden  of  proof  on  those  who  would  maintain  the  barbarous 
practice,  but  no  proof  is  forthcoming.  The  statistical  evidence 
is,  at  best,  negative  or  conflicting.  Isolated  instances  which 
seem  to  show  the  efficacy  of  the  remedy  are  matcht  by  other 
instances  which  show  the  contrary. 

Deterrence  a  Matter  of  Conjecture 
With  the  third  argument  for  capital  punishment — the  value 
and  the  necessity  of  the  death  penalty  as  a  deterrent  influence — 
we  enter  a  wide  field  of  conjecture.  A  humanitarian  age  puts 
the  burden  of  proof  on  those  who  would  maintain  the  barbarous 
praactice,  but  no  proof  is  forthcoming.  The  statistical  evidence 
is,  at  best,  negative  or  conflicting.  Isolated  instances  which 
seem  to  show  the  efficacy  of  the  remedy  are  matcht  by  other  in- 
stances which  show  the  contrary. 

No  Trustworthy  Statistics  of  Murder:  Different  Kinds  of 

Homicide. 

Turning  from  the  wilderness  of  single  instances,  in  which 
the  heedless  traveler  may  so  easily  lose  his  way,  I  do  not  propose 
to  lead  you  into  the  more  impenetrable  wilderness  of  criminal 
statistics;  and  that  for  two  reasons.  In  the  first  place,  we  have 
no  trustworthy  statistics  of  murder  in  the  United  States.  The 
two  sources  of  information  on  which  we  are  compeld  to  rely, 
The  Chicago  Tribune  and  the  United  States  Census  Bureau,  de- 
rive their  information  from  newspaper  stories  of  crime  and  from 
the  imperfect  and  oft-times  garbld  reports  of  the  police  as  to 
crime  reported  to  them,  and  the  two  authorities  are  wide  apart  in 
their  conclusions.  In  fact,  The  Chicago  Tribune  reports  nearly 
twice  the  number  of  homicides  that  the  Census  Bureau  is  able  to 
discover.  But  even  if  our  figures  were  reliable  we  should  still 
be  far  from  establishing  a  relation  between  murder  and  the  death 
penalty,  inasmuch  as  the  statistics  do  not  discriminate  between 
wilful  and  accidental  or  excusable  murder.  The  criminal  law 
recognizes  six  different  varieties  of  homicides — murder,  first  and 
second  degree;  manslaughter,  first  and  second  degree;  excusable 
homicide  and  justifiable  homicide — only  the  first  and  rarest  of 
which,  deliberate  and  premeditated  murder  not  committed  in 
the   heat   of   passion    or   on    a    sudden    impulse,    is    punishable    by 
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death.  As  only  a  trial  can  determine  to  which  of  these  classes 
a  given  homicide  belongs,  and  as  only  a  small  percentage  of 
known  homicides  are,  in  fact,  ever  brought  to  trial,  it  is  certainly 
"going  some"  to  argue  from  the  general  homicide  rate  in  a  given 
year  to  the  efficacy  of  the  death  penalty  as  administerd  in  the 
same  city  or  county  during  the  preceding  year. 

Confusion  of  Terms,  "Murder"  and  "Homicide". 
Colonel  Chamberlin  has  told  us  that  in  1921,  following  the 
fifteen  hangings  and  death  sentences  of  1920,  the  murder  rate 
fell  off  51  per  cent  in  Chicago.  Let  us  accept  this  statement,  in- 
credible as  it  seems  and  in  the  face  of  the  fact  that  it  is  disputed 
by  an  eminent  criminologist.  Colonel  Chamberlin  says  "mur- 
ders," but  he  means  "homicides."  The  only  actual  murders  that 
he  knows  of  are  the  handful  in  which  a  verdict  was  renderd  after 
a  trial.  He  knows  no  more  than  you  or  I  do  how  many  of  the 
other  homicides  were  willful  and  deliberate  murders.  He  is 
assuming  as  a  fact  a  thing  that  has  never  been  establisht  and  one 
that  is  in  the  highest  degree  improbable — namely,  that  there  is 
a  constant  ratio,  year  by  year,  between  the  number  of  willful, 
deliberate  murders  and  the  total  number  of  homicides  committed. 
I  venture  to  say  that  there  is  not  even  a  speculative  basis  for 
such  an  assumption.     It  is  blind  guess,  a  leap  in  the  dark. 

Statistics  a  Complete  Stand-Off 

In  turning  now  to  the  second  point  of  my  argument  relative 
to  the  bearing  of  homicide  statistics  on  the  question  of  the 
deterrent  effect  of  capital  punishment,  you  may  wonder  why  I 
should  have  been  at  such  pains  to  prove  their  worthlessness.  For 
the  fact  is  that,  taking  the  figures  at  their  face  value,  the  prove 
absolutely  nothing  for  or  against  the  death  penalty.  The  figures 
as  to  the  percentage  of  homicides  in  states  and  countries  having 
the  death  penalty  and  in  those  that  have  abolisht  it,  practically 
cancel  one  another.  In  some  places,  here  and  abroad,  there  ap- 
pears to  be  a  slight  rise  in  the  homicide  rate  following  the  aboli- 
tion of  capital  punishment.  In  at  least  as  many  others  the 
statistics  are  to  the  contrary  effect. 

In  Foren  Countries 
The  same  uncertainty  and  vacillation  with  respect  to  the  effi- 
cacy of  capital  punishment  which  we  have  noted  in  this  country 
appears  to  prevail  in  Europe  and  other  foren  countries  as  well. 
Where,  as  in  Holland,  Italy,  Norway  and  most  of  the  Swiss 
(  antons,   the   death   penalty   has   long  been  dispenst  with,   no   in- 
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crease  in  homicidal  crime  has  resulted.  In  some  of  these 
countries,  indeed,  there  has  been  a  notable  decrease,  as,  for  ex- 
ample, where,  it  is  reported,  there  have  been  no  executions  since 
1876  tho  the  death  penalty  was  not  formally  abolisht  until  1888. 
It  is  significant  that,  following  this  legislation,  the  percentage  of 
homicides  based  on  one-hundred  thousand  population  fell  from  9.69 
for  the  period  of  1860-1886  to  6.93  for  the  period  1890-1892,  and  to 
5.52  in  1903.  It  would  be  absurd  to  claim  this  reduction  in  the 
homicide  rate  as  a  consequence  of  the  abolition  of  capital  punish- 
ment, but  it  may  well  be  viewd  with  alarm  by  Colonel  Chamber- 
lin  and  others  who  believe  that  only  society  is  safe  which 
lives  under  the  shadow  of  the  gallows.  The  only  conclusion  that 
can  be  venturd  on  is  this:  that  there  is  not  a  scintilla  of  evidence 
that  the  abolition  of  the  death  penalty  in  any  American  state  or  in 
any  foren  country  has  had  any  appreciable  effect  on  the  security 
of  life  in  the  community  that  has  venturd  on  the  experiment. 

Deterrent  Effect  Not  Proven 
This  may  seem  to  some  of  my  hearers  a  lame  and  impotent 
conclusion,  but  it  is  something  to  have  made  good  the  Scottish 
verdict,  "not  proven."     Once  out  of  the  labyrinth  of  statistics,  we 
shall  find  light  on  the  path  that  we  have  to  traverse. 

Test  Is  Certainty,  Not  Severity 

It  has  become  a  truism  that  it  is  not  the  severity  but  the 
certainty  of  punishment  that  gives  it  its  deterrent  effect.  We  re- 
cognize this  at  once  in  the  case  of  the  dog  or  child  in  whom  we 
seek  by  the  dread  of  punishment  to  form  the  habits  that  we  think 
it  desirable  to  inculcate.  Is  the  case  different  with  children  of 
larger  growth?  If  these  are  more  reflective,  they  are  also 
shrewder,  more  given  to  calculating  chances.  Who  can  tell  us 
what  the  danger  of  detection  and  punishment  is  in  the  case  ot 
the  man  or  woman  plotting  a  murder?  In  England,  with  their 
highly  efficient  methods  of  administering  criminal  justice,  it  is 
calculated  that  they  get  and  punish  one  out  of  six  malefactors. 
In  this  country,  with  our  more  slip-shod  methods  of  detection 
and  criminal  procedure,  it  is  estimated  that  not  one  murderer  in 
ten  is  apprehended  and  not  one  in  twenty  punisht,  and  that  one 
rarely  with  death. 

Can  it  be  seriously  argued  that  a  phantom  terror  such  as 
this  can  exercise  any  serious  deterrent  effect?  In  the  year  pre- 
ceding Colonel  Chamberlin's  banner  year  of  1920,  when,  as  he  tells 
us,    by    superhuman    effort    seven    men    wire     executed    and    eight 


62  THE  UNIVERSITY  OF  OKLAHOMA 

more  sentenced  for  murder,  there  were,  according  to  his  own 
statement,  three  hundred  and  thirty  murders  committed  in  the 
same  jurisdiction.  What  fact  will  be  most  likely  to  affect  the 
purpose  of  a  subsequent  gunman — the  4.5  per  cent  who  were  un- 
lucky enough  to  be  caught,  convicted  and  hangd  or  the  95.5  per 
cent  who  escaped  the  legal  penalty? 

Few  Murderers  Caught 

Mr.  R.  T.  Bye,  in  a  work  previously  referd  to,  declares  that 
out  of  more  than  seven  thousand  homicides  (estimated)  in  the 
United  States  in  1917,  only  eighty-five  were  executed.  "That 
means,"  he  says,  "that  only  one  man  in  eighty  who  commits  a 
homicide  suffers  death  for  it.  Of  course,  not  every  homicide  is 
deliberate  murder,  but,  even  if  not  more  than  half  can  be  so 
classt,  it  is  still  true  that  not  one  murderer  out  of  every  thirty- 
five  or  forty  pays  the  full  penalty  of  his  act.  These  figures  render 
the  deterrent  argument  in  favor  of  capital  punishment  extremely 
weak.  Every  criminal  knows  that  few  murderers  are  executed 
and  he  reasonably  expects  to  be  one  of  the  thirty-four  out  of 
every  thirty-five  who  are  spared  the  extreme  punishment." 

The  Reasons 

This  chancy  character  of  our  criminal  procedure  is  due  to  a 
variety  of  causes,  ranging  from  the  sensational  and  inefficient 
methods  of  the  police  and  detective  service  to  the  technicalities 
imposed  on  the  trial  procedure  by  our  appellate  courts  and  the 
ease  with  which  the  pardon  power  can  be  calld  into  play.  Per- 
haps the  worst  feature  of  the  system,  from  this  point  of  view, 
is  the  delay  in  bringing  the  offender  to  justice.  Everyone  re- 
cognizes that  the  deterrent  effect  of  punishment  depends  on  its 
swiftness  as  well  as  on  its  certainty.  The  criminal  who  has  lain 
in  jail  or  been  at  large  for  months  or  years,  until  everybody  has 
forgotten  him  and  his  crime,  comes  to  be  regarded  as  the  victim 
of  a  system  which  kills  to  make  good,  rather  than  an  awful  ex- 
ample of  the  consequences  of  crime.  Last  year  there  were  four 
executed  in  the  Cook  County  Jail,  Chicago,  who  had  been  kept  in 
confinement  there  for  from  fifteen  to  eighteen  months.  In  the 
death-house  in  Sing  Sing  Prison,  in  January, 1  916,  there  were 
eighteen  or  twenty  men  awaiting  death  in  the  electric  chair,  ove> 
half  of  whom  had  been  waiting  more  than  a  year,  several  more 
than  two  years  and  one  nearly  four  years.  The  last  named  had 
had  three  trials  and  was  expecting  a  fourth. 
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Better   System  Hoped  For:   But  Will  Not   Increase   Executions 

Let  us  recognize  the  fact  that  there  is  a  widespread  move- 
ment afoot  in  this  country  to  remedy  these  evils  and  to  make 
our  criminal  procedure  more  swift  and  certain.  The  crest  of  that 
wave  is  represented  here  this  evening  by  Colonel  Chamberlin,  the 
capable  executive  head  and  director  of  the  Chicago  Crime  Com- 
mission, which  was  created  under  his  inspiration  for  that  very 
purpose.  Power  to  his  right  hand!  That  our  processes  of  crim- 
inal justice  shall  cease  to  be  the  "disgrace  to  our  civilization"' 
which  President  Taft  in  1909  declared  them  to  be,  is  a  consumma- 
tion devoutly  to  be  wisht.  I  suspect  that  if  I  were  here  and  now 
to  put  to  Colonel  Chamberlin  the  direct  question:  "Do  you  really 
believe  that  our  penal  law  as  at  present  administerd  in  Chicago 
or  elsewhere  in  this  country  really  operates  to  any  considerable 
degree  as  a  deterrent  to  murder?"  he  would  answer,  "Perhaps  nor 
at  present,  but  we  hope  to  make  it  so."  Certainly  he  believes  that 
if  it  is  not  now  a  deterrent  it  can  and  will  be  made  so  in  the 
future.  Frankly,  I  cannot  share  that  belief.  The  present  move- 
ment will  not,  I  am  sure  be  barren  of  results.  With  a  growing 
sense  of  judicial  responsibility  and  a  new  spirit  of  cooperation 
between  the  courts  and  the  prosecuting  attorney,  we  may,  in- 
deed, hope  that  there  will  be  a  speeding  up  of  the  criminal  pro- 
cess, with  the  elimination  of  many  of  the  technicalities  which  now 
too  often  make  a  farce  of  criminal  justice;  but  I  submit  that 
nothing  that  we  can  hope  to  accomplish  in  that  direction  will  re- 
lieve the  death  penalty  of  its  precarious  character.  It  will  to 
the  end  be  a  gamble,  with  the  chances  enormously  in  favor  of  the 
murderer. 

Juries  and  Governors  Bar  Death  Penalty. 

For  this  conviction  I  have  two  reasons — the  increasing  un- 
willingness of  juries  to  convict  of  murder  in  the  first  degree  and 
the  inveterate  tendency  of  governors  of  states  to  employ  the  par- 
don power  to  save  men  from  the  gallows  or  the  electric  chair. 
In  Chicago  recently  I  found  the  judges  of  the  criminal  court,  the 
state's  attorney  and  Colonel  Chamberlain  altogether,  lamenting 
/the  fact  that,  however  clear  the  case,  juries  would  not  convict  in 
capital  cases.  I  hear  the  same  cry  in  New  York,  here  in  De- 
troit, in  many  other  cities.  It  is  country-wide.  In  the  same  way 
there  has  come  to  my  cars  complaints  of  the  abuse  of  the  pardon 
power.  And  then,  more  sinister  still,  I  hear  the  charge  that  in 
all  but  the  worst  or  most  sensational  cases,  there  is  a  tacit  con- 
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spiracy  between  judge  and  district  attorney  and  jury  to  cheat  the 
gallows   of   its  victim. 

Public  Opinion  Against  It. 

What  does  Colonel  Chamberlin  propose  to  do  about  this? 
Will  any  improvement  of  the  machinery  of  criminal  justice  give 
us  hard-boild,  lawfearing  judges  and  jurors  and  prosecuting  of- 
ficials and  governors?  Don't  you  see  that  what  we  arc  up  against 
is  the  very  situation  that  wrecked  the  English  penal  system  of  a 
century  ago  by  this  identical  process  of  bringing  it  into  contempt? 
You  may  call  it  sentimentality,  if  you  please,  or  you  may  de- 
nounce it  as  lawlessness.  That  may  do  you  good,  but  where  does 
'it  get  you?  It  is  a  fact,  a  terrible  fact,  that  you,  Colonel  Cham- 
berlin, and  those  who,  like  you,  believe  in  the  possibility  of  mak- 
ing capital  punishment  an  instrument  of  effectual  restraint  of 
murder,  must  take  into  account.  There  is  no  such  thing  as  the 
automatic  enforcement  of  law.  Law  is  law  only  in  so  far  as  public 
•permits  or  compels  its  enforcement,  and  public  opinion  in  the 
'United  States  has  set  the  seal  of  its  condemnation  of  the  death 
penalty. 

3.     And  finally  there  is  the  light  of  psychology. 

Psychology  Throws   Light 

Thus  far,  in  arguing  for  and  against  the  deterrent  effect  of 
the  death  penalty,  we  have  given  little  or  no  consideration  to  the 
State  of  mind  in  which  murder  is  almost  invariably  committed. 
In  taking  up  this  phase  of  the  problem  we  emerge  from  the  field 
of   conjecture    into    the   clear   light   of   scientific   knowledge. 

Our  Lives  Controld  by  Emotion  More  Than  by  Reason. 

The  old,  naive  conception  that  every  act  of  our  lives  is  a 
calculated,  purposeful  effort  was  still  dominant  when  the  battle 
over  capital  punishment  was  fought  in  England.  It  has  in  popu- 
lar understanding  persisted  to  our  own  day  and  it  still  governs 
the  policy  of  the  law  and  the  attitude  of  its  agents.  But  modern 
psychology  has  given  a  rude  shock  to  the  proud  conviction  that 
we  are  at  all  times  and  under  all  circumstances  the  masters  of 
our  fate  and  captains  of  our  souls.  It  appears  that  we  are  only  to 
a  limited  extent  even  in  our  calmer  moods,  the  thinking  and  plan- 
ning creatures  that  we  deem  ourselves,  that  reason  plays  a  sub- 
ordinate part  and  that  impulse  and  habit  determine  most  of  our 
activities.  This  is  especially  true  at  times  of  great  emotional 
excitement  or  under  intense  strain,  when  we  "see  red"  and  plunge 
into  action  with  little  or  no  reflection.  Even  reflection  at  such 
times   is  little  more   than   a  rehearsal   of  grievances,   a  brooding 
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over  real  or  fancied  wrongs,  a  process  which  distorts  the  perspec- 
tive and  confuses  the  issues  instead  of  clarifying  them. 

Murderers  Act  Under'  Great  Strain 
Read  the  accounts  of  the  murders  that  fill  the  columns  of 
our  newspapers  and  try  to  estimate  the  extent  to  which  cool 
reflection  of  consequences  enter  into  the  act.  Even  when  in  the 
legal  sense  the  act  is  deliberate,  note  how  inevitably,  under  the  cir- 
cumstances, the  ordinary  processes  of  reasoning  are  suspended 
or  confused  or  pusht  into  the  background.  It  is  almost  true  to 
say  that  in  a  civilized  community  nobody  in  his  right  mind  kills 
or  can  kill  another  in  cold  blood.  Call  the  person  normal  if  you 
will;  his  act  is  abnormal  and  the  result  of  an  abnormal  state  of 
mind  in  which  the  calculation  of  consequences  is  out  of  the  ques- 
tion. "My  God!  What  have  I  done!"  was  the  cry  of  a  mur- 
derer after  the  commission  of  his  act,  an  act  of  deliberate  killing, 
for  which  he  would  have  paid  the  penalty  of  death  in  Sing  Sing  if 
a  tender-hearted  governor  had  not  commuted  the  sentence  to  im- 
prisonment for  life.  I  strongly  suspect  that  nine  murderers  out 
of  ten  echo  the  same  despairing  cry.  With  the  shock  of  realiza- 
tion, after  the  awakening,  their  bloodstaind  hands  and  souls  over- 
whelm them  with  the  horror  that  you  and  I  would  experience. 
And  if  the  murderer  should  be,  as  he  often  is,  feeble-minded  or  a 
psychopathic  case  or  the  victim  of  insane  delusions,  how  futile  it 
seems  to  throw  across  his  path  the  dim  shadow  of  the  far-away 
gallows  or  electric  chair. 

Cold-Blooded  Murder  Rare 

You  do  not  invalidate  this  reasoning  by  pointing  to  a  few 
actual  or  hypothetical  cases  where  murder  has  been  deliberately 
plotted  with  the  death  penalty  in  mind.  These  are  the  exceptional 
cases  and  I  can  see  neither  reason  nor  justice  in  the  policy  of 
hanging  or  electrocuting  a  hundred  men  for  the  sake  of  deterring 
one,  like  Colonel  Chamberlin's  monster. 

Slaughter  of  the  Innocents 
It  is  upon  these  unstable  foundations  that  the  whole  struc- 
ture of  capital  punishment  stands.  But  the  argument  against  the 
system  is  not  confined  to  the  demonstration  of  its  worthlessness 
as  a  safeguard  of  human  life  and  security.  It  is  a  menace  to 
human  life  and  security.  It  works  out  its  fatal  results  thru  an 
elaborate  mechanism  of  so-calld  justice,  which  is  itself  so  imper- 
fect that  it  inspires  dread  rather  than  confidence.  From  the 
police      administration,      which      subjects      three      persons    to    the 
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ignominy  of  arrest  for  every  one  held  for  judicial  action,  to  the 
jury  trial  and  the  judgment  on  appeal,  it  is  what  President  Taft 
calld  it — a  disgrace  to  our  civilization.  No  one  has  criticized  the 
system  and  its  procedure  more  severely  than  Colonel  Chamber- 
lin.  What  has  stird  his  righteous  indignation  is  the  inefficiency 
which  lets  the  vilest  criminal  go  unscathed.  What  has  excited 
mine  is  the  slaughter  of  the  innocents.  How  many  innocent  men 
undergo  the  death  penalty  will  never  be  known.  Dead  men  tell 
no  tales  and  few  of  them  find  such  a  vindicator  as  the  pitiful 
Galas  found  in  Voltaire.  Sir  James  Macintosh  declard  that  at  least 
one  innocent  man  was  hangd  by  the  High  Court  in  Eng- 
land every  three  years.  How  many  do  you  suppose  our  five  hun- 
dred American  criminal  courts,  with  their  less  exact  procedure, 
execute  every  year? 

Stielow    Case 

1  am  not  referring  to  the  numerous  cases  of  those,  techni- 
cally guilty  of  murder,  who  are  doomd  to  death  by  the  antiquated 
test  of  mental  irresponsibility  to  which  our  criminal  law  clings 
and  which  makes  no  allowance  for  new  discoverd  forms  of  mental 
disease  and  defect.  One  such  a  case  in  the  Sing  Sing  death-houst 
I  shall  never  forget — a  pathetic  Italian,  submerged  in  melancholia, 
who  had  taken  the  life  of  his  only  child  in  order  to  save  it  from 
the  misfortune  of  living  in  such  a  world  as  the  father  had  found 
this  to  be.  What  I  have  in  mind  is  the  verified  cases  of  actual 
miscarriage  of  justice.  Such  was  the  case  of  Charles  Stielow. 
four  times  brought  by  successive  reprieves  to  the  very  threshold 
of  the  death  chamber  in  Sing  Sing  and  finally  pardond  thru  the 
discovery  of  his  complete  innocence  of  any  connection  with  the 
murder  of  which  he  had  been  convicted.  It  was  only  the  chance 
discovery  of  a  clue  and  the  persistent  devotion  of  new  found 
friends  that  saved  this  man  to  go  back  and  resume  his  blameless 
life  with  his  wife  and  children.  Lord  Shaw  of  Dunfermline,  the 
distinguisht  Scottish  lawyer  and  judge  who  was  the  honord  guest 
of  the  American  Bar  Association  at  its  recent  meeting  in  San 
Francisco,  tells  us  that  he  became  an  enemy  of  capital  punish- 
ment thru  a  similar  accidental  discovery  of  the  innocence  of  a 
client  who  had  been  convicted  of  murder  and  whom  he  himself 
had  believd  guilty. 

Not  everyone  tried  for  murder  has  such  a  lawyer  as  Lord 
Shaw  nor  such  friends  as  Charles  Stielow  found,  and  chance  works 
too  fitfully  to  be  depended  on  to  save  all  the  victims  of  justice. 
The  type  of  lawyer  that  falls  to  the  lot  of  the  poor  in  our  crim- 
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inal  courts,  their  friendlessness  and  lack  of  financial  resources, 
leaves  them  too  often  at  the  mercy  of  the  shrewd  and  practist 
district  attorney  whose  business  it  is  to  convict  and  who  cannot 
afford  to  indulge  the  scruples  or  to  encourage  the  doubts  and 
hamper  efficiency.  Clearly,  for  such  as  these,  the  dice  of  justice 
are  loaded. 

Fallibility  of  Human  Justice 
But  I  would  go  further.  To  those  who,  like  Colonel  Cham- 
berlin,  believe  in  the  perfectibility  of  our  system  of  criminal 
justice,  and  who  entertain  the  vision  of  a  system  that  works  with 
the  swiftness,  the  precison  and  regard  for  human  rights  of  the 
English  system,  I  have  this  to  say:  No  human  instrumentalit'/  ;s 
fit  to  pronounce  and  execute  an  irrevocable  judgment..  Only 
omniscience,  directed  by  infinite  wisdom  and  charity,  can  be  en- 
trusted with  that  awful  power.  "Vengeance  is  mine;  I  will  re- 
pay," saith  the  Lord.  And  to  us  he  says,  "Judge  not,  that  ye  be 
not  judged."  So,  like  Lafayette,  "I  shall  continue  to  demand  the 
abolition  of  the  death  penalty  until  I  have  the  infallibility  of  hu- 
man judgments  demonstrated  to  me." 

Death  Penalty  a  Check  to  Human  Progress 
Here,  on  the  bare  plane  of  justice  and  expediency,  we  might 
let  our  argument  rest,  in  the  full  confidence  that  a  system  which 
violated  both  those  canons  of  civilized  living  cannot  much  longer 
be  endured.  But  the  problem  has  a  deeper  aspect.  Justice  and 
expediency  are  not  enough.  The  whole  upward  struggle  of  hum- 
anity is  an  effort  to  realize  and  consecreate  new  human  values. 
a  nobler  range  of  feeling.  It  is  not  enough  to  "let  the  ape  and  tiger 
die."  The  one  must  be  supplanted  by  the  man,  "looking  before 
and  after;"  the  other  by  the  finer  feelings  which  are  embodied  in 
the  humanitarian  sentiment  to  which  I  have  previously  referd. 
What,  then,  can  be  said  for  a  system  of  punishment  which  keeps 
reviving  in  us  the  sentiments  of  hatred  and  cruelty  which  are  our 
worst  inheritance  from  our  animal  forbears?  We  aim  to  inculca-.e 
a  respect  for  human  life  by  ourselves  showing  our  contempt  for 
human  life.  Some  of  the  most  tragic  effects  of  this  procedure 
have  been  noticed  in  an  earlier  part  of  this  paper.  But  there  is 
no  way  of  estimating  the  more  general  and  subtle  demoralization 
which  it  produces.  It  is  probably  no  exaggeration  to  say  that 
every  execution  is  accompanied  by  a  distinct  lowering  of  the 
moral  tone  of  the  entire  community.  Its  only  redeeming  feature 
is  the  horror  it  excites  in  more  sensitive  natures.     To  the  much 
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larger  number,  to  whom  it  presents  itself  as  an  act  of  vengeance, 
a  gratification  of  primitive  bloodlust,  it  is  an  unmixt  moral  evil. 

Methods  All  Cruel  and  Equally  Sensational 

From  this  point  of  view  there  is  little  to  choose  between  the 
various  methods  that  are  "mercifully"  employd  to  inflict  the  death 
penalty.  The  guillotine,  the  hangman's  rope,  the  electric  chair, 
the  lethal  chamber — all  are  equally  revolting  to  human  feeling,  all 
become  equally  sensational,  all  are  equally  cruel.  Indeed,  the 
cold-blooded,  deliberate  killing  of  the  criminal  by  the  state,  by 
whatever  method,  is  the  refinement  of  cruelty,  and  the  victim  dies 
a  hundred  deaths  before  he  is  mercifully  relievd  by  the  actual  ex- 
tinction of  life  and  feeling. 

From  Standpoint  of  Social  Betterment 
In  this  study  of  the  system  of  capital  punishment  I  have  left 
for  the  last  what  seems  to  me,  for  the  point  of  view  of  social  bet- 
terment, its  worst  effect — that  it  supplies  a  psychological  refuge 
from  the  duty  of  dealing  realistically  with  the  problem  of  the 
persistence  of  murder  in  our  civilization.  "Off  with  his  head!  So 
much  for  Buckingham!"  cried  the  King.  It  was  done  and  that  was 
the  end  of  Buckingham.  Nothing  could  be  simpler — if  there  was 
only  one  traitor  to  be  dealt  with.  But,  if  Buckingham  was  only 
a  type  or  a  symptom,  what  a  lame  and  impotent  conclusion  it 
was,  after  all! 

A  profound  student  of  human  nature  (John  Dewey)  has  re- 
cently reminded  us  tl  at  "causes  are  not  excuses,''  meaning  that 
our  immediate  concern  is  the  character  of  the  individual,  not  how 
he  came  to  be  what  he  is.  The  question  for  us,  however,  is  not 
how  to  deal  with  the  individual,  but  with  a  condition  of  which 
the  individual  is  only  a  symptom,  and  from  this  point  of  view  our 
concern  is  the  causes  that  have  made  him  and  others  like  him 
what    they    are    not    to    find    excuses,    but    remedies. 

Aim  Should  Be  Remedy,  Not  Punishment 

It  is  an  over-simplified  view  of  a  complex  social  phenomenon 
that  makes  it  a  possible  view  for  us  to  believe  that  a  grave  social 
menace  can  be  seriously  modified  by  the  processes  of  legal  justice. 
I  am  sure  that  Colonel  Chamberlin  will  agree  that  such  a  pheno- 
menon as  the  persistence  and  increase  of  the  murder  rate  in  our 
civilization  has  a  profounder  cause  than  the  inefficiency  of  our 
system  of  criminal  justice,  and  that  if  we  are  to  eradicate  or  even 
appreciably  modify  the  evil,  we  must  go  to  the  root  of  the  matter, 
and    the    deep-lying   causes    and    deal   with   them.      It    is    not   the 
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murderer,  but  murder,  that  is  the  enemy.  The  primitive  method 
of  striking  blindly,  in  impotent  rage,  at  the  life  of  the  offender  has 
had  its  day,  but  it  still  obscures  our  vision  as  to  the  real  nature 
of  our  problem.  Let  us  here  and  now  dedicate  ourselves  to  the 
task  of  bringing  in  the  new  day  when  justice  shall  have  become 
humane,  and  humanitarianism  wise,  and  both  shall  work  together 
for  a  better  social  order. 


CAPITAL  PUNISHMENT  PROTECTS  SOCIETY 

Robert  E.   Crowe 

The   Forum,   Feb.,    1925 

I  believe  that  the  penalty  for  murder  should  be  death.  I 
urge  capital  punishment  for  murder  not  because  I  believe  that 
society  wishes  to  take  the  life  of  a  murderer  but  because  so- 
ciety does  not  wish  to  lose  its  own.  I  advocate  this  extreme 
and  irrevocable  penalty  because  the  punishment  is  commensurate 
with  the  crime.  The  records,  I  believe,  will  show  that  the  cer- 
tainty of  punishment  is  a  deterrent  of  crime.  As  the  law  is 
written  in  most  of  the  states  of  the  Union,  every  other  form  of 
punishment  is  revocable  at  the  will  of  an  individual. 

It  is  the  finality  of  the  death  penalty  which  instils  fear  into 
the  heart  of  every  murderer,  and  it  is  this  fear  of  punishment 
which  protcts  society.  Murderers  are  not  punisht  for  re- 
venge. The  man  with  the  life  blood  of  another  upon  his  hands 
is  a  menace  to  the  life  of  every  citizen.  He  should  be  removed 
from  society  for  the  sake  of  society.  In  his  removal,  society 
is  sufficiently  protected,  but  only  provided  it  is  a  permanent 
removal.  I  should  like  to  see  the  experiment  of  the  inexorable 
infliction  of  the  death  penalty  upon  all  deliberate  murderers 
tried  out  in  every  State  of  the  Union  for  a  sufficient  period  of 
time  to  demonstrate  whether  or  not  it  is  the  most  effective  and 
most  certain  means  of  checknig  the  appalling  slaughter  of  in- 
nocent, peaceful,  and  law-abiding  citizens  which  has  gone  on 
without  check  for  so  many  years,  and  which  is  increasing  at  a 
rate  which  has  won  for  the  United  States  of  America  the  dis- 
grace of  being  known  as  "the  most  lawless  nation  claiming  place 
among  the  civilized  nations  of  the  world." 

The  attitude  which  society  must  take  toward  offenders,  great 
as  well  as  small,  must  not  be  confused  with  the  attitude  which 
the  individual  quite  properly  may  assume.  Neither  may  offi- 
cers of  the  law  nor  leaders  of  public  thought,  if  they  are  mind- 
ful of  the  duty  which  they  owe  to  society,  advocate  a  substitution 
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of   any   other   penalty   for   murder   than    that   penalty   which   will 
give  to  society  the  greatest  degree  of  protection. 

I  have  the  right,  as  every  man  has,  to  forgive  those  who 
trespass  against  me,  and  I  do  so  in  the  hopa  that  I  in  the  here- 
after will  be  forgiven  my  trespasses.  As  a  private  citizen,  I 
have  that  right,  and  as  a  private  citizen  I  try  to  live  that  re- 
ligion. But,  as  a  public  official,  elected  by  the  people,  and 
charged  under  the  oath  of  office  which  I  have  taken  as  State's 
attorney  of  Cook  County  to  enforce  the  laws  of  my  county. 
I  have  no  right  to  forgive  those  who  violate  their  country's  laws. 
It  is  my  duty  to  prosecute  them. 

No  judge  or  no  jury  has  the  right  to  forgive  those  who 
trespass  against  the  law  of  the  state.  It  is  their  duty  as  the 
temporary  spokesmen  for  the  unit  of  society  they  represent  to 
deal  with  them  as  the  law  prescribes. 

In  Illinois  the  law  ordains  that  murder  shall  be  punisht  by 
hanging.  It  is  therefore  an  evasion,  if  not  a  violation,  of  the  law 
and  an  assault  upon  society  itself  to  prescribe  any  other  pen- 
alty. 

In  cases  where, — in  a  properly  constituted  court  over  whose 
deliberations  a  properly  elected  or  appointed  judge  has  pre- 
sided, and  in  which,  after  hours  and  days  and  sometimes  weeks 
of  patient  and  deliberate  inquiry,  a  jury  of  twelve  men  selected 
in  the  manner  which  the  law  provides, — a  man  charged  with 
murder  has  been  found  guilty  and  sentenced  to  death,  it  is  an 
unpardonable  abuse  of  the  great  power  of  executive  clemency 
to  nullify  the  verdict  by  commuting  the  sentence  to  life  im- 
prisonment. It  is  in  effect  a  usurpation  by  the  executive  au- 
thority of  the  state  of  powers  and  duties  deliberately  and  ex- 
pressly assignd  by  the  representatives  of  the  people  in  the  con- 
stitution to  the  judicial  branch  alone. 

I  do  not  believe  that  the  American  Bar  is  ready  to  plead 
guilty  to  the  charge  which  this  action  infers  that  lawyers  for 
the  prosecution  and  lawyers  for  the  defense  are  so  venal,  cor- 
rupt, and  blood-thirsty  thru  ulterior  motives  as  to  deliberately 
conspire  with  an  unrighteous  judge,  an  unprincipld  or  irrespon- 
sible jury  and  witnesses  solely  by  the  spirit  of  revenge  to  doom 
to  death  any  man  on  a  charge  of  murder  unless  the  testimony 
truly  shows  him  guilty  beyond  all  reasonable  doubt. 

Active  participation  in  the  trial  of  a  murder  case  is  not 
a  pleasant  duty.  It  is  one  of  the  greatest  sacrifices  which  so- 
ciety has  a  right  to  demand  of  any  citizen.  But  it  is  a  sacri- 
fice  which    no    truly   patriotic   citizen    conscious    of   his    duty   to 
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society  can  avoid  merely  because  he  finds  it  distasteful  or  ab- 
horrent. Every  judge  who  has  presided  over  a  murder  trial 
will  tell  you  so.  Every  citizen  who  in  the  performance  of  the 
duty  he  owes  to  society  has  sat  upon  the  jury  in  a  murder 
case  is  fully  aware  of  it.  It  is  even  more  unpleasant  for  a 
citizen  thru  accident  of  circumstances  to  be  compeld  to  give 
testimony  which  he  realizes  may  send  another  human  being  to 
his  doom.  And  greater  than  these  is  the  prosecution  of  the 
case.  But  because  of  the  unpleasantness  and  distastefulness  of 
the  thing,  it  can  no  more  be  avoided  by  the  citizen  who  meas- 
ures up  to  the  full  standard  of  American  ideals  of  individual 
responsibility  to  society  than  can  any  other  duty  which  society 
demands  of  him  be  avoided. 

It  is  because  of  my  faith  and  trust  in  the  integrity  of  our 
American  citizens  that  I  believe  that  there  is  no  considerable 
danger  that  the  innocent  man  will  be  convicted  and  that  society 
may  be  charged  that  in  a  blind  zeal  to  protect  itself  against 
murder  it  actually  commits  murder  by  the  infliction  of  the 
death   penalty. 

The  man  who  kills  is  society's  greatest  enemy.  He  has 
set  up  his  own  law.  He  is  an  anarchist,— the  foe  of  all  civil- 
ized government.  If  anarchy  is  not  to  be  met  with  anarchy. 
it  must  be  met  by  the  laws,  and  these  laws  must  be  enforced. 

I  have  been  a  judge  of  the  criminal  court  in  Cook  County 
which  includes  Chicago.  In  the  Loeb-Leopold  murder  and  kid- 
napping case,  counsel  for  the  defense  criticized  me  severely 
because  in  that  capacity  I  had  sentenced  to  death  an  unfortu- 
nate man  who  had  pleaded  guilty  to  murder.  He  was  a  man 
of  my  own  race,  of  my  own  faith,  but  I  knew  under  the  law 
that  he  had  committed  a  dastardly  crime.  He  had  taken  a 
little  six  year  old  girl,  a  daughter  of  the  poor,  and  he  himself 
was  a  poor  man,  and  he  had  outraged  her  and  taken  her  into 
a  basement  and  covered  her  over  with  coal.  He  did  not  have 
even  the  decency  or  heart  to  put  a  handkerchief  over  that  little 
dead   face   as   he   heaped   the    coal   upon    her. 

The  law  in  Illinois  says  in  extreme  cases  death  shall  be 
the  penalty.  As  a  judge  I  had  no  right  to  set  aside  that  law.  I 
had  no  right  to  defeat  the  will  of  the  people  as  cxprest  by  the 
legislature  of  Illinois.  I  had  no  right  to  be  a  judicial  anarchist 
even  if  Clarence  Darrow,  great  lawyer  tho  he  b<  m  anarchistic 

advocate  and  says  that  hanging  does  not  stop  murder.  I  think 
he  as  well  as  others  who  share  this  view  may  be  mistaken. 

For    I    know    that    from    the    time    Thomas    Fitzgerald      ex- 
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piated  his  crime  upon  the  gallows  I  have  not  heard  of  another 
little  tot  in  Chicago  who  met  a  fate  like  that  which  little  Janet 
Wilkinson  met.  I  also  know  that  in  the  year  1920  when  Judge 
Kavanagh,  Judge  Brentano,  Judge  Barrett,  and  Judge  Scanlan 
came  to  our  criminal  court  in  Cook  County,  from  the  fifth  day 
of  May  until  the  first  day  of  July,  and  tried  nothing  but  mur- 
der cases,  that  there  was  an  almost  immediate  decrease  in  mur- 
der in  Chicago. 

In  addition  to  the  many  men  that  they  sent  to  the  peniten- 
tiary for  manslaughter  or  a  term  of  years  for  murder,  in  that 
brief  time  of  less  than  sixty  days,  fifteen  men  were  sentenced 
to  death  in  the  criminal  court  of  Cook  County.  The  records  of 
the  police  department  and  the  records  of  the  Chicago  Crime 
Commission  show  that  as  a  result  murder  fell  fifty-one  per  cent 
in   Cook  County  during  the  year   1920. 

We  had  a  time  in  Chicago  when  every  night  in  every  news- 
paper there  was  a  column  devoted  to  the  number  of  automo- 
biles stolen.  We  establisht  an  automobile  court,  and  I  presided 
over  it,  and  after  we  had  sent  several  hundred  to  penal  institu- 
tions for  stealing  automobiles,  the  Rolls-Royce  became  just  as 
safe  as  the  flivver  when  left  upon  the  streets  of  Chicago. 

We  also  had  a  reign  of  terror  in  our  city,  which  for  years 
was  in  the  grip  of  criminals  who  dominated  labor  unions.  They 
were  above  and  beyond  the  law.  They  laught  at  it.  They  spat 
in  its  face,  just  as  does  the  murderer  who  has  no  vision  of  the 
gallows  or  the  death  chair  before  him.  Forty-nine  of  these 
labor  crooks  were  convicted  in  the  courts  of  Cook  County.  The 
building  industry  that  had  been  strangld  for  years  began  to 
receive  and  take  on  life,  and  we  have  not  heard  anything  more 
of  this  sort  of  criminality.  Does  this  not  justify  my  suggestion 
that  actual  infliction  of  capital  punishment  be  tried  as  a  check 
upon   murder   in   the   United   States? 

Why  are  there  so  few  violations  of  the  laws  of  the  United 
States?  When  a  man  files  his  income  tax  schedule,  why  does 
he  hire  an  auditor  to  see  that  he  makes  no  mistakes,  and  why 
does  the  same  man  when  he  goes  before  our  Boards  of  As- 
sessors and  Boards  of  Review  and  schedules  his  personal  prop- 
erty for  taxation  in  Chicago  as  well  as  elsewhere  conceal  mil- 
lions upon  which  he  should  be  taxt?  Why?  Because  when 
you  get  into  the  United  States  court  after  having  violated  the 
laws  of  the  United  States,  if  you  are  guilty,  no  plea  of  mercy, 
however  eloquent  or  by  whomsoever  deliverd,  will  cheat  the 
law    there. 
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We  hear  much  about  England.  There  murder  is  murder. 
Justice  is  swift  and  sure.  There  are  fewer  murders  in  the  entire 
Kingdom  of  Great  Britain  yearly  than  there  are  in  the  city 
of    Chicago. 

In  recent  years  the  American  public  has  been  influenced  to 
some  extent  by  an  active,  persistent,  and  systematic  agitation 
based  upon  an  unfortunate  and  misplaced  sympathy  for  persons 
accused  of  crime.  I  say  unfortunate  and  misplaced  sympathy 
because  it  is  a  sympathy  guided  by  emotion  and  impulse  rather 
than  upon  reason  and  compassion  for  the  prisoners  at  the  bar. 
It  is  so  deep  and  soul  stirring  that  it  loses  its  scense  of  pro- 
portion. It  forgets  the  life  that  was  blotted  out.  It  forgets  the 
broken-hearted  left  behind.  It  forgets  the  fatherless  and  some- 
times homeless  children  which  should  be  the  real  object  of  pity. 
It  forgets  that  they  become  charges  upon  the  state  and  it  also 
forgets  that  there  has  been  establisht  a  broken  home, — the  one 
in  the  group  of  homes  from  which  twice  as  many  criminals  come 
as  from  those  which  remain  intact. 

Opponents  of  capital  punishment  think  somewhat  along  the 
same  lines.  They  forget  that  murder  is  inexorable  and  that 
the  victim  never  returns.  They  forget  that  society  is  protected 
best  by  punishment  which  is  proportionate  to  the  crime.  They 
are  moved  to  abolish  hanging  because  it  is  an  unwholesome 
spectacle.  They  overlook  the  unwholesome  and  harrowing  as- 
pects of  a  murder   scene. 

Some  who  admit  the  justice  of  capital  punishment  deny 
its  necessity.  They  argue  that  in  taking  the  life  of  an  offen- 
der society  is  wreaking  vengeance  upon  a  helpless  individual, 
while,  as  a  matter  of  fact,  the  exact  opposite  is  true.  If  an 
individual  were  to  slay  another  who  was  guilty  of  murder,  es- 
pecially if  he  had  no  fear  of  him,,  the  act  would  be  prompted 
by  revenge.  And  when  we  realize  that  many  of  our  present- 
day  murderers  are  professional  criminals  whose  victims  were 
slain  in  the  course  of  holdups,  robberies,  and  other  crimes  com- 
mitted for  profit,  and  that  the  victim  was  killd  deliberately  on 
the  theory  that  they  did  not  kill  for  revenge  and  that  they  had 
no  malice  against  the  individual  they  killd.  Society  for  its  own 
protection  should  make  it  impossible  for  these  men  to  kill  again. 

Murder  like  all  other  crime  is  a  crime  against  society.  It 
is  for  assault  upon  society  that  the  state  inflicts  punishment. 
Too  many  confuse  the  relation  of  the  victim  of  a  crime  with 
that  of  the  interest  of  the  state  in  the  prosecution  of  criminals. 
The  state  is  impersonal.     It  is  the  voice  of  all  of  the  people  ex- 
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prest  by  a  voting  majority.  What  happens  or  has  happend  to 
any  individual  is  not  of  great  importance.  The  civil  courts  exist 
for  the  adjudication  of  the  individual  and  personal  wrongs 
The  criminal  court  exists  to  punish  those  who  have  offended 
against  the  state.  He  who  violates  the  criminal  code  offends 
against  and  injures  us  all.  When  he  injures  to  the  extent  of 
unlawfully  taking  human  life,  he  has  committed  a  grave  ir- 
reparable  injury. 

Punishment  of  the  slayer  will  not  bring  back  life  to  the 
victim.  But  punishment  for  crime  is  not  inflicted  upon  any 
theory  of  relationship  to  the  victim  except  to  consider  the  fact 
that  the  victim  was  a  part  of  society  and  that  in  wronging  the 
individual   that   society   itself   has   been  assaulted. 

I  am  not  ready  to  agree  to  the  theory  that  all  or  most  mur- 
derers are  not  responsible  for  their  acts.  I  believe  that  man  is 
entitld  to  free  will  and  that  except  in  rare  instances  he  is  both 
morally  and  legally  responsible  for  all  his  acts.  I  cannot  accept 
tie  theory  that  murderers  should  not  be  punished  for  their 
crimes  because  they  are  irresponsible.  If  they  are  so  irrespon- 
sible as  to  constitute  a  danger  to  society,  I  do  not  believe  that 
society  can  carefully  preserve  in  existance  the  danger  they  re- 
present. I  believe  that  society  is  justified  in  destroying  even 
the  irresponsible  murderer  if  he  is  known  to  imperil  the  life 
of  other  persons.  There  should  be  no  sentiment  about  it.  Per- 
sons whose  existence  means  death  and  disaster  to  others  who 
have  done  no  wrong,  have  no  claim  upon  society  for  anything, 
— not   even   for   life    itself. 

Few  men  who  murder  have  previously  lived  blameless  lives. 
The  act  of  murder  is  the  climax, — a  cumulative  effect  of  count- 
less previous  thoughts  and  .acts.  The  man's  conduct  depends 
upon  his  philosophy  of  life.  Those  who  want  to  grow  up  to  be 
respectable  and  u  eful  citizens  in  the  community  have  a  cor- 
rect philosophy.  Those  who  want  to  excel  in  crime,  those  who 
tear  clown  instead  of  building  up,  deliberately  choose  to  adopt 
the  wrong  philosophy  of  life  and  to  make  their  conduct  cor- 
respond  with   it. 

Society  and  particlarly  the  state  would  not  be  much  con- 
ccrnd  with  individual  codes  of  conduct  if,  at  the  present  time, 
they  were  not  adopted  by  the  youths  of  the  land  and  were  not 
creating  an  army  of  virtual  anarchists  who  look  upon  the  crim- 
inal code,  including  that  part  of  it  forbidding  murder,  as  a  mere 
convention   of  society   which   "advanced   thinking"   and   crazy   so- 
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cial  theories  permit  them  to  set  aside  as  a  matter  of  no  conse- 
quence. 

Because  some  of  the  youth  of  our  population  are  saturated 
with  these  ideas,  we  are  asked  to  accept  fantastic  notions,  ab- 
normal actions,  and  even  defiance,  disregard,  and  violation  of 
the  law,  as  the  reason  for  turning  them  loose  when  charged  with 
murder,  we  are  compeld  to  listen  to  the  weirdest,  wildest,  and 
most  fantastic  theories  expounded  by  expert  witnesses  to  show 
why  capital  punishment  should  not  be  inflicted. 

We  have  this  spectacle  in  our  modern  youth.  Loeb  and 
Leopold  are  of  this  sort.  They  are  young  intellectuals  endowd 
with  superlative  natural  advantages,  surrounded  with  everything 
that  money  can  buy,  afforded  the  opportunity  of  acquiring  un- 
limited education,  but,  like  so  many  other  youths  of  today,  lack- 
ing the  proper  view  of  lice.  Their  minds  were  poisond  by  im- 
moral literature  of  ancient  and  modern  times.  Their  consciences 
were  dulld  by  the  philosophy  which  taught  them  that  the  crim- 
inal code  of  Illinois  and  the  laws  of  their  country  were  mere 
conventions  of  society  which  super-intellects  could  disregard. 
They  kidnapt  for  ransom.  They  murdered.  But  it  was  not 
their  first  offense  against  society.  The  killing  of  little  Robert 
Franks  was  a  cumulative  effect,  the  inevitable  result  of  the 
kind  of  wrong  thinking  which  is  more  extensive  among  the  youth 
of  the  United  States  today  than  most  people  realize.  It  is  lead- 
ing in  the  direction  which  induces  people  to  believe  that  each 
is  a  law  unto  himself;  that  each  may  choose  the  laws  which  he 
will  obey,  and  that  he  may  violate  the  rest.  It  is  one  of  the 
causes  of  murder  and  it  is  the  cause  of  the  kind  of  murder  for 
which   capital   punishment  is  the  only   cure. 

If  the  United  States  of  America  has  the  power  to  take  boys 
of  eighteen  years  of  age  and  send  them  to  their  death  in  the 
front  line  trenches  in  countries  overseas  in  defense  of  our  laws, 
I  believe  that  the  state  has  an  equal  right  to  take  the  lives  of 
murderers  of  like  age  for  violating  the  mandate  of  God  and 
man,   "Thou  shalt  not  kill." 

I  base  my  belief  that  capital  punishment  is  a  deterrent  of 
crime  upon  the  fact  that  where  capital  punishment  has  been  in- 
flicted for  even  a  comparatively  small  period  and  in  a  relatively 
small  number  of  cases,  there  subsequently  has  been  an  immediate 
decrease  in  murder.  Those  who  argue  against  capita!  punishment 
should  bear  in  mind  that  where  capital  punishment  has  actually 
been  inflicted,  this  has  been  the  result.  But,  capital  punishment 
has   never   been    given   a   fair   trial    thruout   this   country   over   a 
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sufficient    period    of    time    and   in    a    sufficient    number    of    case* 
to  justify  the  assumption  that  it  is  not  a  deterrent  of  murder. 

Until  American  society  finds  a  way  to  protect  itself  from 
the  murder  of  its  members,  this  country  will  continue  to  be 
known  as  "the  most  lawless  nation  claiming  place  among  the 
civilized  nations  of  the  world."  I  am  not  proud  of  that  appel- 
lation. I  hang  my  head  in  shame  whenever  I  hear  it.  I  be- 
lieve society  should  have  no  hesitancy  in  springing  the  trap 
every  time  the  noose  can  be  put  around  a  murderer's  neck. 


A    FUNCTION    OF    STATE 

By  Frank  Marshall  White 

Outlook,   Oct.    18,    1916 

At  the  Warden's  table  on  the  evening  of  the  executions  at 
Sing  Sing  the  subject  of  capital  punishment  came  up  for  dis- 
cussion among  Air.  Osborne,  and  Dr.  Bernard  Glueck,  the  young 
psychiatrist  whose  clinic  in  the  prison  had  then  been  in  ex- 
istence some  four  or  five  weeks.     Air.  Osborne  told  the  others: 

I  have  five  definite  objections  to  capital  punishment.  In 
the  first  place,  I  object  to  the  taking  of  human  life.  A  sin  is 
no  less  a  sin  because  it  is  committed  by  a  larger  number  of  peo- 
ple acting  together  as  what  is  called  society  than  when  it  is 
committed  by  a  single  individual.  I  have  tried  in  vain  to  as- 
certain where  crime  becomes  righteous  punishment.  If  in  cold 
blood  and  with  premeditation  I  kill  a  man,  no  matter  how  worthy 
my  motives,  nor  how  bad  the  man,  I  commit  murder.  If  a  friend 
helps  me  do  the  killing,  we  two  commit  murder.  If  a  third  man 
has  knowledge  of  our  plans,  there  are  three  of  us  who  commit 
murder.  If  thirty  men  form  a  mob  and  plan  to  kill,  it  is  still 
murder,  even  tho  they  have  a  blood  ritual  which  binds  them  to- 
gether. And  exactly  where  is  the  difference  in  guilt  between 
thirty  men  and  three  thousand  or  three  hundred  thousand,  who 
kill  after  certain  legal  forms,  or  rituals,  have  been  observed,  I 
fail  to  see.  I  object  to  capital  punishment,  in  the  second  place, 
because  it  is  such  bad  social  bookkeeping — the  only  situation  I 
know  of  where  we  try  to  balance  a  debit  by  another  debit.  We 
know  perfectly  well  that  the  only  way  to  balance  negative  is 
by  a  positive.  The  only  way  to  balance  destruction  is  to  con- 
struct. The  only  way  to  remedy  evil  is  to  overcome  evil  with 
good.  And  yet  we  adhere  to  the  misguided  theory  that  the  way 
to  balance  one  killing  is  by  another  killing,  to  balance  a  debit 
by   a    debit.      My    third   objection   to    capital   punishment   is   that 
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is  encourages  crime.  It  is  a  popular  supposition  that  men  are 
frightend  away  from  crime  by  fear  of  the  death  penalty.  I  be- 
lieve that  nothing  is  farther  from  the  truth.  I  fail  to  find  in 
history  any  example  to  show  us  that  fear  has  ever  been  an  ef- 
fective agent  for  producing  good  conduct.  Among  the  type  of 
men  that  are  apt  to  commit  the  crime  of  murder  fear  is  the 
least  efficient  appeal  that  can  be  made.  While  a  very  few  may 
be  deterd  from  murder  by  dread  of  capital  punishment,  I  am 
perfectly  satisfied  that  a  great  many  more  are  encouraged  to 
commit  that  crime  because  the  state  fails  to  hold  human  life 
sacred.  Then  a  man  who  "goes  to  the  chair"  is  too  frequently 
a  hero  in  the  minds  of  many,  and  it  is  true  in  crime  as  in  re- 
ligion that  "the  blood  of  the  martyrs  is  the  seed  of  the  church." 

That  fear  of  capital  punishment  is  not  a  reliable  preventa- 
tive of  homicide  is  proved  in  the  death-cell  of  Sing  Sing  today. 
There  are  four  gunmen — gunmen!  gunboys  comes  nearer  an  ac- 
curate description,  since  two  of  them  are  twenty-one  and  the 
others  twenty  and  nineteen  respectively — awaiting  execution 
there.  The  four  are  of  Italian  parentage.  Two  of  them  are  un- 
der sentence  for  the  murder  of  Baff,  the  poultry  dealer  who 
was  shot  by  hired  assassins  from  an  automobile  in  exactly  the 
same  manner  as  was  Rosenthal,  immediately  after  the  execution 
of  the  four  gunmen  and  Becker,  whe  were  found  guilty  of  the 
crime.  The  minutest  details  of  that  execution  were  read  and  re- 
read by  every  active  and  potential  gangster  in  New  York.  The 
other  two  condemnd  Italians  have  been  found  guilty  in  the 
Gimari  case,  for  which  former  Deputy  Street  Cleaning  Com- 
missioner Rofrano  is  now  awaiting  trial.  That  crime  was  also 
committed  after  the  execution  of  the  four  others  and  Becker, 
and  was  of  the  same  high-handed  order  of  violence  as  the 
murder  of  Rosenthal.  Another  similar  crime,  if  the  verdict 
of  the  jury  is  correct,  is  that  of  the  twenty-one-year-old  youth 
McNamara.  He  was  found  guilty  in  the  Dobbs  Ferry  murder 
case  last  January  of  killing  a  man  he  had  never  seen  before  for 
a  fee  paid  to  him  by  the  murderd  man's  relatives.  All  five  of 
these  young  men  are  of  the  very  class  that  the  executions  in  the 
Rosenthal  case,  and  other  executions  like  them,  are  supposed 
to  frighten  most.  Bambrick,  who  has  just  been  reprievd,  made 
a  point  yesterday  of  impressing  upon  his  lawyer  the  fact  that 
it  was  not  fear  of  "the  chair"  that  moved  him  to  make  the  pre- 
sent  effort    to    regain    1  is    freedom. 

"No   one   could  ask  for   stronger  proof  that   capital  punish- 
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ment  is  not  a  deterrent  of  crime,"  was  Warden  Osborne's  com- 
ment.     He    continued: 

My  fourth  objection  to  the  execution  of  men  convicted  of 
murder  is  on  the  ground  of  the  frequency  with  which  innocent 
men  are  slaughterd;  and  my  fifth,  the  utter  unfairness  of  the 
system  According  to  figures  accumulated  some  years  ago  by  the 
New  York  World,  less  than  three  and  a  half  per  cent,  of  homi- 
cides are  followd  by  the  death  penalty.  Many  murderers  es- 
cape punishment  because  they  are  not  caught;  many  escape  be- 
cause they  can  buy  the  advantage  of  legal  technicalities  and 
the  services  of  clever  lawyers;  many  escape  because  of  the  re- 
fusal of  juries  to  inflict  the  death  penalty;  many  escape  be- 
cause of  executive  commutation  of  sentence;  many  escape  be- 
cause of  lack  of  convicting  evidence.  And  so  more  than  ninety- 
six  and  a  half  per  cent,  of  murderers  escape  punishment;  and 
it  is  only,  as  a  rule,  the  weak  tools,  the  shiftless,  and  the  inef- 
ficient who  are  caught  or  punisht.  I  find  in  the  matter  of  the 
infliction  of  the  death  penalty,  as  in  so  many  other  aspects  of 
the  prison  question,  a  very  large  amount  of  misunderstanding, 
because  the  manner  in  which  our  law  is  administerd  gives  op- 
portunity for  endless  technicalities  and  delays.  We  jump  to 
the  conclusion  that  any  man  sentenced  must  unquestionably 
be  guilty,  but  the  fact  of  the  matter  is  that  taking  advantage  of 
technicalities  is  a  matter  of  expense,  and  only  the  wealthy  and 
those  whose  cases  have  arousd  sensational  attention  can  af- 
ford to  take  advantage  of  those  technicalities.  Consequently  I 
believe  that  there  are  a  large  number  of  men  sent  to  death  in- 
nocent of  the  crime  of  premeditated  murder.  They  may  be 
undesirable  citizens,  they  may  be  weak  and  worthless,  they  may 
be  mentally  deficient — they  are  not  guilty  of  premeditated  mur- 
der. 

Mr.   Miller   said: 

That  same  group  of  men  in  Sing  Sing  death  cells  proves  also 
Mr.  Osborne's  statement  as  to  the  frequency  with  which  in- 
nocent men  are  legally  slaughterd,  and  the  unfairness  of  the 
system  of  capital  punishment.  Of  the  twelve  condemnd  men 
left  after  this  morning's  visitation,  certainly  one,  Stielow,  is  in- 
nocent, for  another  man  has  confest  to  the  crime.  There  is  great 
doubt  of  Bambrick's  guilt.  There  is  yet  a  chance  of  McNamara 
being  proved  innocent.  Only  this  week  the  prison  chaplain  re- 
ceivd  a  letter  from  a  woman  who  declares  that  she  could  have 
prevented  the  conviction  of  Jazar,  the  Armenian  convicted  of 
murder  of  a  fellow-country-man,  only  that  her  lawyer  prevented 
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her  going  on  the  stand.  In  the  cases  of  the  four  Italian  gunmen 
I  have  mentiond  before,  and  that  of  McNamara,  guilt  is  abso- 
lutely establisht  and  in  all  five  instances  the  prisoners  are  dupes 
of  others  more  guilty  than  they.  The  business  rivals  who  or- 
ganized the  conspiracy  to  murder  Baff  do  not  seem  to  be  in 
danger  of  'the  chair'.  The  boys  convicted  in  the  Gimari  case 
are  mere  tools  of  politicians.  If  McNamara  is  guilty  of  mur- 
der, he  had  no  part  in  the  original  plot,  while  those  who  had, 
escaped  capital  punishment.  In  fact,  there  rests  a  vast  deal  of 
doubt  about  the  guilt  of  the  majority  of  the  condemnd  men. 
In  some  cases  it  is  a  doubt  of  the  degree  of  guilt;  in  others  the 
issue  is  as  wide  as  innocent  or  guilty.  So  much  for  the  accu- 
racy of  our  criminal  procedure.  My  pretest  is  against  the  stu- 
pidity of  it  all — continuing  a  process  which  so  conspicuously 
fails    to   accomplish    the   object   for   which   it   is   created. 

Dr.  Glueck  observd,  producing  from  a  pocket  twelve  cards 
on  each  of  which  the  "pedigree"  of  a  condemnd  man  was  in- 
scribed: 

"Capital  punishment  means  an  economic  loss  to  the  state, 
as  well  as  the  continuation  oc  a  barbarous  system.  The  ages 
of  the  twelve  inmates  left  in  the  death  house  at  Sing  Sing  range 
from  forty-six  to  nineteen,  all  being  in  the  prime  of  life  or  in 
the  formative  period.  Eight  out  of  the  twelve  are  twenty-one 
years  of  age  or  younger,  the  plastic  period  running  until  the  ages 
of  from  thirty  to  thirty-three.  Seven  out  of  the  twelve  are  first 
offenders.  There  are  only  two  illiterates  among  them;  seven 
have  partial  public  school  educations;  two  have  been  grad- 
uated from  high  schools.  One,  the  only  prisoner  among  them, 
had  a  university  education.  While  perhaps  a  majority  of  the 
twelve  may  have  twisted  intelligences,  they  are  abnormal  rather 
than  subnormal.  If  the  state  were  to  teach  these  men  and 
boys  trades,  and  put  them  to  work  instead  of  depriving  them 
of  their  lives,  an  economic  gain  to  the  state  would  ensue. 
Mr.    Osborne   inquired: 

Would  you  consider  that  any  of  these  twelve  men  and  boys 
in  the  ordinary  course,  after  serving  sentences  as  members  of 
the  Mutual  Welfare  League  and  passing  the  same  test  as  the 
other  inmates  of  Sing  Sing  of  fitness  for  return  to  society,  would 
be  a  menace  to  society  if  set  at  liberty? 
The   psychiatrist   replied: 

Of    the    four    condemnd    men    -  [    1  heroine 

intimately  acquainted  so  far,  I  would  not  hesitate  to  answer  in 
the   negative  your  question   concerning  three  of   them. 
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The  Warden  of  Sing  Sing  declared: 

Well,  I  could  name  twenty  members  of  the  Mutual  Wel- 
fare League,  graduates  from  this  institution  and  Auburn  Prison, 
who  are  today  splendid  men,  leading  more  than  ordinary  use- 
ful lives,  any  one  of  whom  had  once  led  a  criminal  career  that 
barring  capital  crime,  was  as  bad  as  that  of  almost  any  inmate 
of  our  hidious  death  cells. 


SHALL  WE  ABOLISH  THE  DEATH  PENALTY? 
The  Outlook,  Oct.   16,  1916 

The  article  on  another  page  entitled  "A  Function  of  State" 
is  not  agreeable  reading.  But  it  is  profitable  reading.  For  the 
citizens  of  a  democratic  state  never  ought  to  forget  that  they 
are  responsible  for  whatever  is  done  in  their  name  and  by  their 
authority.  The  condemnd  were  executed  in  the  name  and  by 
the  authority  of  the  people  of  the  State  of  New  York.  The 
people  are  therefore  responsible  for  the  execution.  We  accept 
our  share  of  that  responsibility,  and  present  to  our  readers  our 
understanding  of  the  question  which  that  responsibility  inev- 
itably raises. 

We  do  not  agree  with  the  statement  which  Mr.  White  quotes 
from  Mr.  Osborne,  that  the  taking  of  human  life  is  always  sin, 
The  state  has-  the  right  to  do  whatever  is  necessary  to  protect 
the  lives  and  property  of  its  citizens.  This  is  not  only  its  right, 
but  its  duty;  and  this  duty  is  to  be  performd,  however  pain- 
ful it  may  be  to  tender  hearts.  If  a  mob  attacks  peaceful  citi- 
zens traveling  in  a  train  or  a  trolly  car,  it  is  the  duty  of  the 
police  to  disperse  the  mob  and  protect  the  citizens,  and,  if 
necessary  for  this  purpose,  to  shoot,  and  shoot  to  kill.  If  Mex- 
ican raiders  invade  Texas,  destroy  property,  and  kill  American 
citizens;  it  is  the  duty  of  the  Nation  to  send  soldiers  to  pro- 
tect the  citizens,  and,  if  necessary  to  shoot  and  kill  the  assail- 
ants. The  fact  that  the  loyal  policeman  or  the  loyal  soldier 
hazards  his  life  does  not  make  this  any  less  a  duty.  If  it  is 
right  to  hazard  the  life  of  a  loyal  guardian  to  protect  the  lives 
of  citizens,  it  is  not  wrong  to  take  the  life  of  a  condemnd  mur- 
derer if  peaceable  citizens  cannot  otherwise  be  adequately  pro- 
tected. 

Is  capital  punishment  necessary  for  the  protection  of  peace- 
ful citizens?  If  necessary,  capital  punishmment  is  right.  If 
not,  capital  punishment  is  wrong. 

The  incidents  which  our  correspondent  gives  of  murders 
perpetrated    by    gunmen      notwithstanding     the        execution      of 
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Becker  demonstrate  that  capital  punishment  is  not  a  complete 
protection  of  peaceful  citizens.  They  do  not  demonstrate 
that  capital  punishment  is  not  necessary  for  that  pro- 
tection. The  execution  of  Becker  has  not  put  an  end  to  murder. 
No  one  supposed  it  would.  But  there  is  good  reason  to  believe 
that  his  execution  has  effectively  aided  the  Police  Commissioner 
in  putting  into  the  police  of  New  York  a  new  spirit  and  making 
of  it  a  new  force. 

This  it  has  not  done  by  the  deterrent  power  of  fear.  The 
execution  of  Becker  reveald  in  the  generally  sympathetic  people 
of  New  York  a  stern  resolve  that  an  officer  appointed  to  pro- 
tect citizens  should  not  use  his  power  to  murder  citizens  and  go 
unpunisht.  It  appeald  not  merely,  not  mainly,  to  fear;  it  ap- 
peald  to  the  conscience.  It  was  more  effectual  in  awakening 
in  certain  classes,  perhaps  in  all  classes,  an  indignation  against 
certain  forms  of  wrong  doing  than  either  sermons  or  editorials 
ever  could  have  awakend.  It  compeld  them  to  perceive  the 
baseness  of  an  act  and  of  a  moral  attitude  which  before  they 
had  not  thought  of  as  base.  It  spoke  louder  than  words.  The 
value  of  capital  punishment  lies  in  the  fact  that  it  is  the  delib- 
erate judgment  of  the  community  that  man  may  commit  a  crime 
so  monstrous  that  he  is  no  longer  worthy  to  live. 

The  precept,  "Abhor  that  which  is  evil,"  appeals  to  the  uni- 
versal conscience.  All  manly  men  do  abhor  that  which  they 
see  to  be  evil.  That  abhorrence  will  and  must  find  some  ex- 
pression proportiond  to  the  public  estimate  of  the  crime  com- 
mitted. When  a  mob  hangs  a  man  guilty  of  criminal  assault 
upon  a  woman,  the  wrath  which  inspires  them  is  evil,  because 
it  is  an  unregulated  and  uncontrold  wrath.  But  it  indicates  a 
mora!  sense  superior  to  apathy  and  indifference.  Mobs  ex- 
ecute capital  punishment  because  they  can  act  promptly,  while 
the  courts  act  sluggishly  or  not  at  all.  To  abolish  capital  pun- 
ishment and  leave  the  murderers  of  men  and  the  violaters  of 
women  to  go  unpunisht  or  inadequately  punisht  would  be  either 
to  lower  the  moral  tone  of  the  community  or  to  substitute  pri- 
vate for  public  penalty. 

Whether  today  in  the  State  of  New  York  capital  punish- 
ment is  necessary  to  protect  the  lives  of  its  peaceable  citizens 
is  a  fair  question  for  discussion.  We  do  not  here  discuss  it. 
But  the  question  must  be  determind  by  the  reason  and  the  con- 
scienc,  not  by  sentiment  and  not  by  the  false  assumption  that 
all  killing  of  men  is  wicked.     In  our  judgment,   there  are   other 
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reforms  in  dealing  with  criminals  which  should  take  precedence 
of  the  abolition  of  the  death  penalty.  Among  these  reforms  are 
the  abolition  of  what  is  popularly  calld  "the  third  degree,"  pro- 
vision for  more  prompt  decision  by  the  courts  in  all  criminal 
cases,  and  such  a  modification  of  the  law  as  will  leave  the  pun- 
ishment of  a  convicted  murderer  to  be  determind  by  a  tribunal 
appointed  to  decide  whether  his  guilt  calls  for  the  extremest 
penalty  of  the  law.  Not  all  murders  involve  such  gui't,  not  all 
murderers  have  proved  themselves  by  their  crime  unworthy  to 
I've. 


WISCONSIN   STATE   BOARD    OF   CONTROL 

H.  W.  Williams,  Statistician 

The  Department  of  Debating  and  Public  Discussion  of  the 
University  of  Wisconsin  has  rcferd  your  request  for  statistics 
concerning  capital  punishment  in  Wisconsin  to  this  Department. 
The  available  data  that  we  have  concerning  this  question  does 
not  appear  in  any  publisht  report,  and  for  that  reason  our  ans- 
wers will  have  to  be  confined  to  a  brief  summary  in  the  form 
of  a  letter. 

You  of  course  are  aware  that  capital  punishment  in  Wiscon- 
sin has  been  abolisht  for  a  great  many  years.  In  fact,  Wisconsin 
was  one  of  the  first  states  in  the  union  to  abolish  capital  punish- 
ment. This  was  in  1852.  Concerning  the  abolishment  of  capita^ 
punishment  Gov.  Washburn  wrote  in  1873: 

"It  has   been   twenty  years   since   the  abolishment   of  capital 
punishment.      No   state  can   show  a  greater  freedom   from  homi- 
cidal   crimes    with    a   population    including   almost    every    nation- 
ality." 
Gov.   McGovern  wrote  in   1912: 

"More  than  50  years  ago  capital  punishment  was  abolisht  in 
Wisconsin.  Since  then  there  has  been  no  movement  on  foot  to 
restore   capital   punishment   in   the   state." 

Prior  to  the  abolishment  of  capital  punishment  in  Wiscon- 
sin we  can  find  that  only  three  executions  took  place  in  the 
state.  It  is  exceedingly  difficult  to  say  whether  crime  in  Wis- 
consin has  increast  or  decreast  since  the  abolishment  of  capital 
punishment.  The  State  Bureau  of  Vital  Statistics'  report  shows 
that  51  cases  of  homicide  and  9  cases  of  infanticide,  or  a  total  of 
60,  were  reported  to  that  Bureau  during  1923. 

The  recorls  of  the  courts  having  criminal  jurisdiction  show 
that  there  were  81  cases  charged  with  homicides  appearing  before 
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the  courts  in   1923,  59  of  these  being  new  cases,  and  22  pending 
from  the  previous  year. 

Out  of  a  total  of  47  cases  appearing  before  the  courts  in 
1923,  charged  with  murder,  14  were  convicted,  12  were  non-con- 
victed, and  12  were  pending  at  the  close  of  the  year?  While  9  of 
those  charged  with  murder  were  convicted  of  manslaughter,  2 
in  the  first  degree  and  7  in  the  second  and  third  degrees. 

Of  the  34  cases  of  other  homicides,  25  were  convicted  in- 
cluding those  charged  with  murder  but  convicted  of  manslaughter 
9  cases  were  non-convicted,l  was  granted  a  new  trial,  and  IT) 
cases  were  pending  at  the  close  of  the  year.  Of  the  14  convicted 
of  murder  6  were  sentenced  to  the  Wis.  State  Prison  for  life  for 
murder  in  the  second  degree. 

Some  states  contend  that  where  the  death  penalty  is  im- 
posed the  tendency  to  commit  violent  crimes  is  greatly  lessend. 
However,  Wisconsin's  record  as  to  the  number  of  homicide  cases 
is  quite  remarkable,  and  it  is  equally  true  that  Wisconsin  ha*, 
fewer  cases  of  violent  crimes  in  proportion  to  population  wnen 
compared  with  the  number  of  homicides  in  other  states  where 
the  death  penalty  is  inflicted. 

Very  truly  Yours, 
STATE   BOARD   OF   CONTROL   OF   WISCONSIN 


A  JUSTIFICATION  OF  CAPITAL  PUNISHMENT 

J.   M.  D. 

American  Magazine,  June  1924 

I  am  an  advocate  of  capital  punishment  and  I  approve  it 
on  the  same  broad  ground  that  leads  many  to  condemn  it-  - 
the  ground  of  humanity.  I  admit  its  cruelty,  its  defects  as  a 
merely  punitive  measure,  its  undue  harshness  when  considerd 
solely  as  a  means  of  protecting  the  community  from  the  further 
depredations  of  him  who  has  proven  himself  a  vicious,  highly 
dangerous  man.  I  admit  that  it  forbids  with  awful  finality  the 
criminal's  return  to  the  field  of  human  usefulness,  and  his  com- 
plete rehabilitation,  both  of  which  might,  if  he  had  lived,  be 
possible.  But  I  contend  that  the  force  of  capital  punishment 
lies  largely  in  these  apparent  weaknesses,  and  its  strength  in 
its  so-called  defects;  and  to  urge  these  against  it  is.  to  mistake 
entirely  the  individual  whom  capital  punishment  is  most  de- 
signed to  affect,  as#  well  as  those  for  whose  benefit  it  is  em- 
ployed,   and    to    overlook    entirely    the   greatest    ends    it      serves. 


84  THE  UNIVERSITY  OF  OKLAHOMA 

Capital  punishment  finds  abundant  justification  in  that  it  re- 
duces murder  to  its  minimum.  In  this  is  a  conclusive  answer 
to  every  objection  that  can  be  urged  against  it. 

Statistics  prove  indisputably  that  the  number  of  executions 
and  the  number  of  murders  are  in  inverse  proportion.  In  the 
United  States  a  trifle  over  one  percent  of  the  murders  are  ex- 
ecuted; in  Great  Britain  and  in  all  Europe  a  very  much  greater 
proportion  is  speedily  and  relentlessly  put  to  death;  as  a  direct 
consequence  of  this  there  are  more  murders  in  the  United  States 
per  million  of  inhabitants  than  the  combined  totals  of  Great 
Britain  and  all  Europe,  except  Russia.  Figures  set  forth  the 
amazing  contrast  with  such  vividness  that  the  result  is  stagger- 
ing. Take  for  example,  the  year  1906.  In  that  year  Germany 
recorded  4  murders  to  every  million  inhabitants,  Great  Britain 
had  8,  and  the  United  States  showed  a  total  of  118. 

It  may  be  urged  that  a  reason  for  our  swollen  murder  rate, 
30  times  that  of  Germany,  15  times  that  of  Great  Britain,  is 
that  our  mixt  population  is  largely  drawn  from  the  undesirable 
European  sources.  But  this  cannot  be  a  very  important  factor. 
Similar  conditions  prevail  in  Canada,  to  a  somewhat  lesser  de- 
gree; but  Canada  enforces  vigorously  the  stern  English  law  and 
permits  few  murderers  to  escape.  As  a  result  there  is  one 
murder  in  Canada  to  ten  here.  In  1906  it  had  but  12  per  million. 
For  the  benefit  of  those  who  decline  to  give  capital  punishment 
the  credit  of  administering  to  murder  the  decisive  check  which 
these  figures  set  forth,  it  may  be  well  to  demonstrate  by  an- 
other instance  how  powerful  a  deterrent  it  really  is.  During 
the  18  years  succeeding  1882,  a  growing  opposition  to  the  death 
penalty  reduced  the  number  of  legal  executions  in  the  Unit?d 
States  to  one-fourth  its  former  figure;  during  the  same  period 
the  murder  rate,  responding  strongly  to  our  mistaken  humanity, 
leapt  to  three  times  its  former  figures! 

In  passing,  let  it  be  noted  that  those  states  which  have 
abandond  capital  punishment  without  a  resulting  increase  in 
the  murder  rate,  had  faild  to  enforce  the  penalty  effectively  for 
a  long  period  prior  to  its  final  abo'ition. 

The  convicted  murderer  is  often  a  broken,  abject  remorse- 
ful, and  altogether  pitiable  figure.  Deliberately  to  put  him  to 
death  months,  perhaps  year?,  after  the  crime  he  so  deeply  re- 
pents, seems  inexcusably  inhuman.  But  let  those  whom  an  hon- 
orable pity  and  charity  and  an  almost  divine  spirit  of  -  rive- 
ness  move  to  deal  mercifully  with  him,  pause  and  consider  t!  e  ap- 
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palling  consequences  of  that  mercy.  It  is  an  act  of  encourage- 
ment to  others  to  commit  his  awful  crime,  to  breed  murderers  and 
turn  them  loose  upon  the  unsuspecting;  it  is  wantonly  to  sac- 
rifice innocent  lives  to  ferocity  and  brutishness;  i:  is  to  spare 
the  guilty  at  the  cost  of  the  innocent;  it  is  to  inflict  the  death 
penalty  in  a  more  awful  form  and  an  intenser  agony  upon  those 
who   deserve  protection! 

Let  those  deny  our  moral  right  to  take  a  murderer's  life  find 
in   morality  the  justification  for  sparing  it  at  this  fearful     cost. 

From  this  solemn  situation  there  is  no  present  way  of  es- 
cape. So  far  milder  and  more  humane  methods  have  utterly 
faild.  Mercy  and  justice  forbid  us  to  hesitate  while  religion 
pleads  with  the  vicious  to  mend  his  ways,  and  the  sociologist 
and  penologist  continue  their  idle  and  costly  experiments  upon 
him  The  grim  tragedy  of  the  !aw,  sickening  and  dreadful  as 
it  is,  must  be  playd  out  to  the  final  curtain — for  the  community 
has  no  other  alternative  than  to  become  either  the  murderer's 
executioner  or  his  accomplice. 

RESULTS   OF  ABOLISHING 

Mass.  Civic  Alliances  Bulletin,  Vol.  2,  No.   1 

"It  would'  seem  that  the  enemies  of  capital  punishment 
would  point  with  pride  to  the  states  which  have  thrown  off  the 
stern  mandate.  This  they  fail  to  do;  for  in  every  such  state 
crimes  and  murders  have  greatly  increast  in  number  and  in 
violence. 

Murder  in  Michigan  increast  from  16  in  the  6  years  prior 
to  the  abolition  of  hanging  to  152  in  the  same  period  after  40 
years  of  abolition — increase  2500%. 

Murder  in  Maine  increast  from  an  average  of  two  convic- 
tions  for   murder  e^ch   year   to    18  murders   in    1905. 

Murder  in  Iowa  increast  very  rapidly  from  1872  to  1876,  un- 
til for  that  reason  the  death  penalty  was  restored. 

Murder  in  Vermont  increast  from  4  or  5  to  20  the  first 
yeai,  unti1  a  jury  exercized  the  law's  option  and  sent  Elroy  Kent 
to  the  gallows.  From  that  moment  the  wave  of  violent  crime 
was  stayed. 

Murder  in  Rhode  Island  increast  and  violence  within  the 
state  prison  became  so  serious  that  capital  punishment  was  re- 
stored   in    1882   for   murder    committed    inside   that    institution. 

Murder  in  France  increast  69%,  in  consequence  of  which 
the  guillotine  was  restored  in  1909. 
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Murder  in  Austria  increast  and  capital  punishment  was  re- 
stored in  1795. 

Murder  in  German  states  increast,  and  it  was  re-establisht 
for  all  the  states  in  1872. 

Murders  in  Switzerland  increast,  and  in  1879  a  return  to 
capital  punishment  was  authorized  and  ten  cantons  have  come 
back  to  the  death  penalty  wiser   tho  sadder   for  the  experience. 

Murder  in  Italy  increast  until  it  became  a  business  as 
brought  out  in  the  Camorrists'  trial.  In  1910  there  were  3807 
murders. 

Murder  in  California  and  Colorado  increast  and  both  states 
re-enacted   capital   punishment. 

Why,  then,  in  the  face  of  world-wide  experience  should  the 
Twentieth   Century  return   to   the  errors   of  the   Nineteenth? 

The  experience  of  Colorado  should  be  enough  to  deter  other 
states.  When  legal  hangings  were  abolisht  in  1889  private 
hangings  were  substituted;  for  the  people  would  not  consent  to 
the  slaying  of  those  dearest  to  them  in  cold  blood  and  see  the 
murderers  live  in  comfort  at  the  public  expense.  The  next  legis- 
lature  re-enacted    capital   punishment." 


THE    JUDGE'S    SENTENCE    IN    THE    LOEB-LEOPOLD 

CASE 

By  John  H.  Wigmore 

Illinois   Law   Review,   November   1924 

1.  In  the  judicial  opinion  giving  reasons  for  imposing  less 
than  the  extreme  sentence  for  murder  in  the  Loeb-Leopold 
case,  the  court  was  moved  "chiefly  by  the  consideration  of  the 
age  of  the  defendant — boys  of  18  and  19  years. — persons  who 
are  not  of  full  age".  Declaring  that  the  court's  judgment  "is 
not  affected"  by  the  psychiastrists'  analysis  of  the  "physical, 
mental  and  moral  condition  of  the  two  defendants",  and  dwelling 
exclusively  on  their  age.  the  court  points  out  that  mitigation  of 
the  penalty  based  on  that  circumstance  alone"  appears  to  be  in 
accordance  with  (1)  the  progress  of  criminal  law  all  over  the 
wor'd,  and  (2)  the  dictates  of  enlightend  humanity".  The 
.opinion  adds  that  the  life-imprisonment  penalty  "may  well  be 
the  severer  form  of  retribution  and  expiation". 

These  astounding  pronouncements   with   their  incidental  ref- 
erence  "to   progress   of   criminal    law,"    "humanity",    "expiation" 
"retribution",   evidently  were  logical   consequences   of   some   con- 
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ception  in  the  judicial  mind  of  the  purposes  of  penal  law.  Let 
us  therefore  briefly  glance  at  the  well-known  state  of  theory  on 
that  subject. 

2.  The  theories  of  the  basis  of  penal  law  are  al!  reducible 
to  four — Retribution,  Reformation,  Deterrence,  and  Prevention. 
But  the  last  of  the  four, — the  preventive  basis, — does  not  con- 
cern the  law  and  the  courts;  it  concerns  the  general  social 
measures, — such  as  education  and  eugenics — which  will  elimi- 
nate or  diminish  the  tendencies  to  crime;  hence  it  is  here  im- 
material. There  remain  the  theories  of  Retribution,  Reforma- 
tion, and  Deterrence. 

The  Retribution  theory  was  once  dominant,  centuries  ago. 
It  had  a  theological  origin,  but  has  long  been  discarded.  Prob- 
bably  the  last  writer  to  advocate  it  frankly  was  Thomas-  Car- 
lyle.  In  his  Letter  Day  Pamph'ets  he  says,  "There  is  one  valid 
reason,  and  only  one  for  punishing  a  murderer  with  death,  and 
that  is  that  nature  has  "planted  natural  wrath  against  him  in 
every  God-created  human  heart.  Caitiff!  we  hate  thee — -not 
with  a  diabolic  but  a  divine  hatred.  In  the  name  of  God,  not 
with  joy  and  exultation  but  with  sorrow,  stern  as  thy  own  we 
will  hang  thee  on  Wednesday  next!" 

Why,  then,  does  the  opinion  in  the  Loeb-Leopold  case  refer 
to  a  life  sentence  as,  "the  severer  form  of  retribution  and  ex- 
piation? Those  terms  are  discarded — and  discarded  by  the  very 
"progress  of  original  laws"  elsewhere  invoked  in  the  same 
opinion. 

There  is  indeed  one  aspect  in  which  the  retribution  ideas 
still  legitimately  has  a  bearing,  viz.:  not  in  initial" y  fixing  the 
penalty,  but  in  rebutting  a  plea  for  mitigation.  "We  do  pray  for 
mercy"  sa)rs  Portia,  "and  that  same  prayer  doth  teach  us  all 
to  render  the  deeds  of  mercy".  So  in  a  homicide  case:  The 
atrocious  killer,  if  he  asks  for  mitigation,  is  answerd:  "Who 
are  you  to  ask  for  mercy,  that  showd  no  mercy  to  others?" 
From  the  killer's  point  of  view,  the  retribution  idea  is  a  suffi- 
cient answer.  And  so  it  should  have  been  in  the  Loeb-Leopold 
case. 

But  that  theory  does  not  tell  the  law  to  fix  the  penalty  in 
the  first  instance.     And  so  we  come  to  the  other  two  theories. 

The  reformation  theory  is  the  proper  basis  for  shaping  any 
or  a'l  penalties,  so  far  as  concerns  the  prisoner  at  the  bar.  It 
may  lead  to  permanent  segregation  from  society,  at  one  end, 
or  to  immediate  discharge  on  probation,  at  the   other  end.     All 
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modern  criminal  law  has  been  modified  in  obedience  to  this 
theory.  In  the  Loeb-Leopold  case  it  would  lead  to  no  mitiga- 
tion, for  there  was  no  evidence  at  all  that  these  men  would  ever 
reform.  The  evidence  was  all  to  the  contrary.  Their  philosophy 
of  life  was  fixt;  they  had  been  developt  by  the  highest  educa- 
tion; their  cynical,  callous  unscrupulousness  reveald  them  as  ir- 
reclaimable. 

But  this  reformation  theory  affects  solely  the  individual  at 
the  bar.  It  takes  no  account  of  the  mass  of  humans  outside. 
The  criminal  law  is  quite  as  much  concernd  with  the  social 
effects;  i.  e.,  effects  on  the  community  at  large.  And  that  is 
where  the  deterrence  theory  comes  in.  The  opinion  in  the 
Loeb-Leopold  case  ignores  entirely  this  basis  of  the  criminal 
law.     And  that  is  its  cardinal  error. 

The  deterrence  theory  is  the  kingpin  of  the  criminal  law.  The 
crimes  contemplated  but  not  committed  bear  the  same  ratio,  or 
greater,  that  the  submerged  base  of  an  iceburg  bears  to  the  por- 
tion visible  above  the  surface;  scientists  say  this  is  as  6  to  1. 
The  fear  of  being  overtaken  by  the  law's  penalties  is,  next  to 
morality,  what  keeps  most  of  us  from  being  offenders,  in  one 
way  or  another.  For  the  professional  or  habitual  criminals, 
who  have  ceast  to  care  for  social  opinion,  it  is  the  only  thing.  A 
lax  criminal  law  means  greater  yielding  to  the  opportunities  to 
crime.     This  is  common  knowledge. 

So  the  main  question  here  really  was:  Would  the  remission 
of  the  extreme  penalty  for  murder  in  the  Loeb-Leopold  case 
lessen  the  restraints  on  the  outside  class  of  potential  homiciders? 
The  answer  is  yes,  emphatically.  And  the  daily  newspapers 
dispense  us  from  laboring  to  offer  any  elaborate  proof.  On 
Sept.  1,  after  the  counsel's  argument  for  the  defense  was  pub- 
lisht,  two  16  year  old  girls  were  arrested  in  Chicago  for  as- 
sisting two  youths  of  18  and  19  (Bill  and  Tony)  to  kill  cruelly 
an  old  woman  whose  money  they  coveted.  And  the  girls  on 
their  arrest,  said,  "A  cop  told  me  they  would  hang  Tony.  But 
they  can't.  There's  never  a  minor  hangd  in  Cook  Co.  (Note 
that  the  judge  later  cited  this  point  in  his  opinion)  Loeb  and 
LeopoM  probably  won't  hang.  They  are  our  age.  Why  should 
we?"  These  particular  reckless  dastards,  it  seems,  "wanted 
money  for  our  good  times,  excitement,  clothes  and  fun,"  and 
they  don't  mind  killing  because  they  wont  hang.  On  Sept.  2  a 
male  and  female,  19  years  old,  were  arrested  for  highway  rob- 
bery in  Alexandria,  Va.;  the  robbery  faild,  by  accident  only,  from 


CAPITAL   PUNISHMENT  89 

being  a  murder;  the  female,  when  arrested  said,  "I'm  sorry  I 
didn't  get  away  with  it,  if  I  had  had  more  experience,  I  would 
have."   (New  York  Times,  Sept.  3,  1924.) 

As  every  one  knows,  today  is  a  period  of  reckless  immor- 
ality and  lawlessness  on  the  part  of  younger  people  at  the  ages 
of  16 — -25.  It  is  more  or  less  due  to  the  vicious  philosophy  of 
life,  spread  in  our  schools  for  the  last  25  years  by  John  Dewey 
and  others — the  philosophy  which  worships  self-expression,  and 
emphasizes  the  uncontrold  search  for  complete  experience. 
Whatever  the  temporary  cause  of  this  behavior  may  be  it  is 
in  special  need  of  repression.  The  instances  above  quoted  show 
that  such  persons  are  amenable  to  the  threats  of  the  criminal 
law.  If  that  law  has  no  threat  for  them  they  will  the  less  try 
to  repress  their  nefarious  and  anti-social  actions.  Life  impris- 
onment has  no  terrors  to  their  minds.  It  takes  not  only  imagi- 
nation but  an  experience  of  it,  to  sense  any  of  that  terror.  But 
hanging  is  a  penalty  that  needs  no  imagination  and  no  experi- 
ence. Everybody  has  sufficient  horror  of  that — everybody  except 
the  crazy  and  the  mere  child. 

And  there  is  where  we  see  the  special  dangerous  error  of 
the  court's  opinion  in  the  Loeb-Leopoid  case,  in  basing  the  miti- 
gation on  the  offenders  being  "under  age" — that  is,  under  21. 
What  has  the  21  year  line  to  do  with  the  criminal  law?  Noth- 
ing at  ali.  Nor  ever  did  have.  The  21  years  is  merely  an 
arbitrary  date  for  purposes  of  property  rights,  family  ri^ht.-.,  -inc! 
contract  rights.  For  purposes  of  criminal  law  the  only  ques- 
tion is:  Are  persons  in  general  at  their  age  susceptible  to  the 
threats  of  the  law's  extreme  penalty?  Would  it  help  to  deter 
them? 

It  certainly  would.  Those  two  clever  female  miscreants  of 
16  that  helpt  choke  the  old  woman  to  death  were  smart  enough 
to  perceive  the  difference  between  hanging  and  'ite-imprison- 
ment.  Loeb  and  Leopold  were  clever  enough  to  und<"-stand  it; 
else,  why  did  they  take  such  ingenious  pains  to  avoid  detection 
and  to  leave  the  country?  As  a  matter  of  fact  the  only  thing 
they  did  fear  was  the  criminal  law.  Neither  personal  morality 
nor  social  opinion  imposed  any  limit  on  their  plans.  The  only 
repressing  influence  on  them  was  the  criminal  law.  To  mitigate 
its  penalty  for  them  was  therefore  to  "take  off  the  lid"  for  ill 
unscrupulous  persons  of  that  type. 

And  that  is  what  the  sentence  of  the  judge  in  this  case  has 
done  for  Cook  County. 
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CHICAGO  TRIBUNE 
August  9,  1926 

Members  of  the  He'.l's  Kitchen  gang,  says  the  New  York 
World,  were  cool  enough  when  confessing  crimes  which  would 
entail  punishment  no  more  serious  than  terms  in  prison,  but 
they  broke  down  and  groveld  before  witnesses  who  connected 
them   with    crimes   which   may   send    them   to    the   electric   chair. 

We  agree  with  the  World  that  this  illustrates  the  value  of 
the  death  penalty  for  murder.  We  have  pointed  out  the  faci 
that  tho  the  theorist  may  contend  that  life  imprisonment  is 
worse  than  death  the  culprit  does  not  seem  to  think  so  and  tries 
desperately  tc  escape  the  extreme  penalty.  That  is  only  the  in- 
stinct of  self-preservation,  the  most  powerful  of  all  instincts,  but 
there  are  reasons  enough  besides  in  the  vagaries  of  our  law  en- 
forcement which  offer  many  a  chance  for  escape  from  justice. 
Death  is  grimiy  conclusive.  But  it  is  also  dramatic  in  its  terrors 
and  therefore  more  likely  to  impress  the  low  grade  mentality  of 
most  of  our- criminals. 

The  weakness  of  the  death  penalty,  says  the  World,  is  that 
judges  do  not  like  to  apply  it.  That  is  not  strong  argument 
against  it.  for  where  they  don't  apply  it  they  fall  back  upon  im- 
prisonment and  we  are  no  worse  off  than  we  would  be  if  the 
death  penalty  were  removed  from  the  code.  The  chief  weakness 
of  the  death  penalty  is  that  it  is  not  applied  prompt'y  enough 
This  is  not  a  question  of  the  policy  of  the  extreme  penalty  but 
of  the  inefficiency  of  our  administration  of  justice.  We  allow 
so  long  a  time  to  elapse  between  the  apprehension  of  the  crim- 
inal and  his  punishment  that  the  chief  public  benefits  of  stern 
justice  are  frittered  away.  By  the  time  the  culprit  is  tried  his 
crime  has  been  forgotten  and  a  false  sentiment  is  created  in  many 
minds  in  his  favor. 

It  is  the  plainest  of  truisms  that  justice,  to  have  the  proper 
effect  in  deterring  crime  and  bracing  public  morals,  must  be 
swift  as  well  as  certain.  Yet  how  we  go  on  year  by  year, 
vio'ence  increases,  tolerating  the  law's  delay!  It  is  the  fact 
most  discreditable  to  our  pretensions  as  a  civilized  and  self  gov- 
erning people. 

CAPITAL    PUNISHMENT 

(Official  Argument,  Affirmative) 

The   Oregon   Visitor,   March   6,   1920 

(Submitted  by  the  joint  committee  of  the  Senate  and  House 
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of  Representatives,  at  the  special  session  of  the  Thirteenth  Legis- 
lative Assembly,  in  behalf  of  the  constitutional  amendment  re- 
storing Capital  Punishment.) 

ARGUMENT    FOR    CAPITAL    PUNISHMENT 

Senate  Joint  Resolution  No.  8  proposes  to  amend  the  Con- 
stitution of  the  State  of  Oregon  by  striking  out  the  amendment 
adopted  in  1914,  which  abolisht  capital  punishment,  or  the  death 
penalty  for  crime,  and  provided  that  the  maximum  punishment 
which  may  be  inflicted  shall  be  life  imprisonment;  and  by  add- 
ing a  new  provision,  namely,  that  the  penalty  for  murder  in  the 
first  degree  shall  be  death,  except  when  the  trial  jury  shall  in 
its  verdict  recommend  life  imprisonment,  in  which  case  the  pen- 
alty  shall  be   life   imprisonment. 

The  proposed  amendment  is  easily  understood.  Let  us 
remember  the  crime  with  which  we  are  dealing.  Murder  in 
the  first  degree  is  defined  in  the  Oregon  criminal  code  as  fol- 
lows: "If  any  person  shall  purposely,  and  of  deliberate  and 
premeditated  malice,  or  in  the  commission  or  attempt  to  commir 
any  rape,  arson,  robbery,  or  burg'ary,  kill  another,  such  person 
shall  be  deemd  guilty  of  murder  in  the  first  degree."  We  sug- 
gest that  those  who  are  unacquainted  with  this  definition,  and 
who  are  disposed  to  vote  against  capital  punishment,  read  it 
again,  and  be  sure  that  all  its  elements-  are  mentally  graspd. 
The  proposed  amendment  has  nothing  to  do  with  the  act  of 
one  who  slays  his  fellow  in  the  heat  of  passion,  or  who  is  men- 
tally incapable  of  deliberation  or  premeditation  and  not  in  the 
act  of  committing  another  serious  crime.  It  is  proposed  to 
affix  a  suitable  penalty  to  deeds  such  as  that  of  the  murderer 
Johnson  who  with  deliberate  premeditation  and  malice,  and  in 
co1d  blood,  slew  his  benefactress  Mrs.  Freeman,  who  had  pro- 
cured his  parole  from  prison.  We  assume  that  the  memory  of 
that  case  is  in  the  minds  of  all  who  will  read  these  words. 

The    Effect    of    the    Proposed    Amendment 

Prior  to  1914  the  Constitution  containd  no  declaration  upon 
the  subject  of  capital  punishment,  but  the  legislature  had  power 
to  prescribe  and  did  prescribe  the  punishment  of  death  for  mur- 
der in  the  first  degree.  It  was  the  purpose  and  effect  of  the 
amendment  of  1914  to  take  this  power  from  the  Legislature. 
The  amendment  now  proposed  will  amount  to  this,  that  when 
a  jury  finds  a  person  guilty  of  murder  in  the  first  degree,  the 
punishment  shall  be   death   unless  the  jury  shall  recommend   life 
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imprisonment,  and  then  the  penalty  shall  be  life  imprisonment. 
This  gives  the  jury  a  power  which  it  did  not  have  when  cap- 
ital punishment  was  formerly  in  force.  This  new  provision 
means  that  the  jury  shall  have  the  constitutional  power  to  say, 
in  effect,  that  because  the  defendant  is  convicted  on  circum- 
stantial evidence,  or  there  is  a  possibility  that  there  was  per- 
jured testimony,  or  because  that  repentance  and  reformation  are 
reasonably  assured,  or  that  because  of  any  other  reason,  the 
ends  of  justice  will  be  satisfied  and  society  sufficiently  protect- 
ed by  life  imprisonment.  Of  course  the  jury  will  not  be  re- 
quired to  give  any  reason  whatever  for  its  recommendations  of 
the  lesser  penalty.  This  throws  a  great  safeguard  around  the 
infliction  of  the  death  penalty,  and  should  satisfy  the  scruples  of 
those,  for  examp'e,  who  point  out  that  occasionally  an  innocent 
man  has  been  hangd  upon  circumstantial  evidence.  Experience 
shows  that  the  average  jury  is  chary  of  sending  any  man  to  the 
gallows.  Under  the  operation  of  this  proposed  amendment  in 
only  the  clear  and  flagrant  cases  will  the  jury  fail  to  recommend 
life   imprisonment. 

The  Deterrent  and   Protective  Effects  of   Capital   Punishment 

To  punish  cold-blooded  murder  with  death  naturally  has  a 
tendency  to  deter  the  commission  of  that  crime,  because  even 
the  hardend  criminal  will  give  some  consideration  to  the  con- 
sequences of  the  deed  he  contemplates,  and  to  such  a  one  the 
prospect  of  a  term  in  prison  is  not  a  serious  hindrance  to  the 
operation  of  his  criminal  propensities,  because  he  is  sure  of  hu- 
mane treatment,  of  provision  for  his  physical  needs,  and  has 
before  him  always  the  possibility  of  pardon  or  parole  as  well 
as  of  escape.  But  one  of  the  great  deterrent  effects  of  the  death 
penalty  against  life  imprisonment  is  perhaps  seen  in  that  subtle 
resulting  public  sentiment  which  brands  murder  as  a  peculiarly 
heinous  offense,  to  be  peculiarly  punisht,  and  in  fact  calling  for 
the  supreme  condemnation  of  the  law,  and  not  to  be  punisht  in 
the  same  manner  as  other  offenses.  The  psychological  effect 
of  this  upon  the  minds  of  the  young  must  be  of  the  greatest  de- 
terrent value.  We  naturally  come  to  rate  an  offense  as  serious 
in  proportion  to  the  weight  of  the  penalty.  Statistics  upon  the 
effects  of  capital  punishment  laws  are  not  of  great  value,  be- 
cause so  many  elements  enter  in  which  are  not  disclosed  by  fig- 
ures. For  example,  there  are  waves  of  crime  even  in  stable 
populations,  and  in  other  populations  the  influx  of  immigration 
may  be  an  important  factor;  legislation  as  to  intoxicating  liquor 
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has  a  great  effect,  as  where  liquor  has  been  banisht  and  now 
disturbing  causes  are  now  operating,  crimes  of  all  kind  have 
decreast.  Economic  conditions  are  considerd  to  cut  an  important 
figure.  Many  other  causes  may  be  more  or  less  in  operation  to 
upset  psychological  conditions  in  a  given  territory  during  a  give.n 
time.  Statistics  do  not  disclose  these  things.  However,  in  pass- 
ing we  mention  that  Ascheffenburg,  an  European  writer  on 
"Crime  and  its  Repression,"  and  who  is  not  an  advocate  of  cap- 
ital punishment,  states  that  statistics  in  Germany  show  that  the 
number  of  those  condemnd  to  death  decreast  somewhat,  while  in 
Belgium,  without  enforcement  of  capital  punishment,  capital 
crimes  increast.  These  statistics  were  gatherd  before  the  Great 
War.  It  would  seem  if  statistics  could  have  any  value  it  would 
be  in  settld  populations  such  as  Germany  and  Belgium  had  prior 
to  1914. 

Little  need  be  said  of  the  importance  of  protecting  society 
against  and  relieving  the  public  of  the  support  of  those  dan- 
gerous criminals  whose  characters  show  them  to  be  beyond  the 
reach  of  human  reformatory  influences,  and  whose  restraint 
amounts  to  no  more  than  holding  in  leach  dangerous  beasts 
who  may  at  any  time  break  away.  For  these,  when  convicted 
of  murder  in  the  first  degree,  the  average  jury  would  rightly 
make  no  recommendation  of  life  imprisonment,  and  yet  as  our 
Constitution  now  stands  the  lives  of  these  are  spared  and  other 
lives  are  thereby  placed  in  jeopardy.  As  generally  happens  in 
human  affairs,  in  the  modern  reaction  against  the  harsh  laws 
and  brutal  treatment  of  the  accused  in  former  times  the  pen- 
dulum has  swung  too  far.  We  need  to  recover  sound  judg- 
ment  and   avoid  the  excesses    of   sentimentality. 

Opposing  Argument 

Three  classes  of  arguments  some  times  heard  against  the 
death  penalty  might  be  rightly  denominated,  respectively. 
Christian,  Psychological,  Humanitarian.  Those  advancing  the 
first  ask  how  a  Christian  can  advocate  the  death  penalty,  which 
seems  contrary  to  the  teachings  of  mercy  set  forth  by  Jesus 
Christ.  Jesus  condemnd  private  vengeance,  not  the  vengeance 
of  the  civil  law.  Besides,  a  Christian  accepts  the  Old  Tes- 
tament as  well  as  the  New.  Some  seem  to  have  forgotten  tha* 
when  human  government  was  establisht  under  Noah  and  his 
sons,  God  ordaind  that  "Whoso  sheddeth  man's  blood,  by  man 
shall  his  blood  be  shed."  Gen.  9:6.  This  has  never  been  re- 
peald.      It    was    not    a    Jewish    ordinance.      It    was    promulgated 
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centuries  before  there  was  a  Jew  on  earth,  and  was  for  ah  man- 
kind. 

The  Psychological  argument  (not  advanced,  however,  by 
sound  psychology)  is  that  all  criminals  are  simply  mentally 
sick  and  should  be  coddld  and  cured,  not  electrocuted.  Those 
who  have  practically  dealt  with  crime  say  there  are  three 
classes  of  criminals:  (1),  the  mental  defective  who  is  dan- 
gerous; (2),  the  wilful  and  wicked  miscreant,  and  (3),  the  care- 
less youth  who  unintentionally  develops  into  a  criminal.  The 
first  class  should  be  treated,  but  when  it  is  proposed,  for  ex- 
ample, to  sterilize  them,  as  great  a  protest  arises  as  it  it  were 
proposed  to  hang  them.  If  treatment  can  teach  them  well  and 
good.  If  it  cannot,  how  many  wish  their  loved  ones  exposed  to 
even  the  remote  possibi'ity  of  their  criminal  outbreak?  The  sec- 
ond class  must  take  their  punishment  for  reasons  already  set 
forth.  The  third  class  appeals  to  men's  sympathies  everywhere, 
and  juries  may  be  depended  upon,  under  this  proposed  amend- 
ment and  the  humane  administration  of  our  criminal  laws  to  deal 
rightly  with  the  individual  cases  as  they  arise. 

The  Humanitarian  argument  is  that  the  mere  infliction  oi 
the  death  penalty  is  brutal  in  itself,  and  that  sometimes  there 
is  a  miscarriage  of  justice  and  an  innocent  man  suffers  death 
The  proposed  amendment  leaves  the  method  of  infliction  of  the 
penalty  to  the  Legislature,  and  under  modern  methods  the  bru- 
tality is  largely  removed.  As  to  the  possibi'ity  of  a  miscarriage 
of  justice,  under  the  discretion  given  the  jury,  as  already  ex- 
plained, this  can  be  reduced  to  practically  zero.  Even  under 
the  old  law  the  chance  of  an  innocent  man  hanging,  as  com- 
pared with  the  chance  of  a  guilty  man  escaping,  was  about  as  one 
to  several  hundred. 

Sentimentality 

While  the  finer  sentiments  of  the  hu;nan  race  strongly  op- 
ose  brutality,  in  all  its  forms — and  the  thought  of  capital  pun- 
ishment brings  to  the  human  mind  the  thought  of  brutality  and 
arouses  the  finer  sentiments,  let  us  not  be  weakly  sentimental. 
Let  us  not  lose  sight  of  the  brutal  methods  employd  by  the 
coldblooded  murderer  in  destroying  the  life  of  the  innocent,  or 
of  the  fact  that  the  punishment  intended  to  be  inflicted  for  the 
crime  of  murder,  is  not  so  much  to  wreak  vengeance  as  it  is 
to  destroy  the  power  of  the  murderer  to  commit  further  capital 
crimes. 

Sentimentality   should   not   out-weigh   Justice;    life   is   dear   to 
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all  of  us  and  should  be  safe-guarded  and  protected  to  the  fullest 
extent  against  the  brutal,  coldblooded  murderer.  Under  this 
proposed  amendment  "A  person  who  wilfully  commits  murder 
writes  him  own  doom--the  state  merely  executes  the  judgmen.t" 

AGAINST   CAPITAL   PUNISHMENT 

(Official  Argument,  Negative) 

The  Oregon  Voter,  March  6,  1920 

Submitted  by  the  joint  committee  of  the  Senate  and  House 
of  Representatives,  Special  Session,  Opposing  Constitutional 
Amendment  Restoring  Capital  Punishment. 

Capital  punishment  was  abolisht  in  the  State  of  Oregon  by 
the  vote  of  the  peopie  on  November  3rd,  1914.  It  should  be 
noted  that  this  vote  was  cast  on  a  general  election  day  after  a 
very  thoro  campaign  had  been  made  both  for  and  against,  and 
at  which  time  as  full  a  vote  for  abolishment  of  capital  punish- 
ment was  100,552  and  the  vote  against  was  100,395,  or  in  other 
words  capital  punishment  was  abolisht  in  Oregon  by  the  slight 
margin  of  157  votes. 

Because  of  a  well  defined  call  from  the  people  for  an  op- 
portunity to  again  pass  on  the  matter  the  legislature  during  its 
special  session  provided  that  the  question  should  again  be  sub- 
mitted to  the  people,  as  per  the  proposed  amendment  herein 
containd  but  because  of  the  further  fact  that  the  people  had  been 
so  evenly  divided  on  the  proposition  in  1914  the  legislature  took 
it  to  be  fair  both  to  oponents  and  proponents  of  capital  punish- 
ment that  arguments  both  for  and  against  should  be  prepared 
and  publisht  in  the  official  pamphlet  by  special  committees  ap- 
pointed for  that  purpose.  The  undersignd,  the  committee  ap- 
pointed for  the  purpose  of  submitting  negative  arguments,  begs 
leave  to  submit  the  following  arguments  against  the  proposed 
adoption  of  this  specific  amendment  to  our  Constitution  relat- 
ing to  the  restoring  of  capital  punishment. 

First,  The  people  should  be  very  careful  and  jealous  of  cir- 
cumvention of  the  power  to  annul  their  organic  law,  the  con- 
stitution of  our  state,  a  power  which  is  directly  reposed  on'y 
in  themselves.  This  question,  after  a  memorable  campaign  dur- 
ing which  the  matter  of  the  abolishment  of  capital  punishment 
was  the  main  or  one  of  the  main  issues,  was  once  decided  by  the 
people.  Any  proposed  reversal  of  the  people's  judgment  of  them 
should  be  taken  up  under  as  nearly  as  possible  the  same  circum- 
: lances   with   the   same  oportunity   for   a   clear   understanding   of 


96  THE  UNIVERSITY  OF  OKLAHOMA 

the  queston  involvd  as  was  given  before.  This  is  not  true  of 
the  now  proposed  reversal  of  judgment.  It  is  proposed  and 
made  mandatory  that  the  question  shall  be  decided  at  a  special 
election  to  be  held  on  the  same  date  as  the  national  and  state 
ejections  with  other  matters  of  direct  importance  to  the  people 
on  the  ballot;  and  it  is  safe  to  assume  that  this  question,  tho  a 
v'tal  one,  will  not  receive  the  attention  it  deserves  from  the 
minds  of  the  people,  overshadowd  as  it  will  be.  Even  those 
who  in  principle  favor  capital  punishment  should,  in  our  judg- 
ment,, vote  against  this  measure  and  thus  discourage  and  re- 
buke any  element  indirect'y  taking  advantage  of  times  of  stress 
(when  the  people's  minds  are  so  occupied  and  stird  by  other 
matters)  to  put  over  a  proposition  they  favor  such  as  this,  which 
is  a  deep  moral  question. 

Second,  the  law  proposed  is  not  a  well  thought  out  law. 
It  reads:  "The  penalty  for  murder  in  the  first  degree  shal' 
be  death,  excepting  when  the  trial  jury  shall  in  its  verdict  rec- 
ommend ife  imprisonment,  in  which  case  the  penalty  shall  be 
life  impnsonment."  In  the  judgment  of  this  committee  if  a 
jury  finds  that  a  person  is  guilty  of  murder  in  the  first  degree 
and  if  it  is  right  under  the  law  to  hang  one  person  who  is  thus 
adjudged  guilty  then  it  is  right  and  should  be  compulsory  to 
hang  all  persons  so  adjudged;  and  our  organic  law  should  not 
net  be  so  worded  that  a  murderer  of  influence,  or  one  possest 
of  weahh,  or  make  such  an  appeal  and  thus  get  off  with  a  term 
of  life  impiisonment  where  another  without  such  influence,  and 
without  such  wealth  or  who  could  not  make  such  an  appeal 
would  be  hung.  The  safety  of  our  nation  and  of  our  instiiu- 
*".on^  depends  upon  the  clear  wording  and  the  indiscriminate 
enforcement,  regardless  of  influence,  wealth  or  any  other  thing, 
of  our  organic  or  constitutional  law. 

Third,  space  prevents  going  into  a  detailed  review  of  sta- 
tistics and  the  experiences  of  history  which,  however,  when  gone 
into  prove  conclusively  that  capital  punishment  is  no:  a  de- 
terrent to  the  potential  murderer.  A  person  seldom  kills  an- 
other with  the  expectation  that  he  will  be  punisht  at  all,  and 
if  he  does  kill  with  a  knowledge  that  he  will  be  punisht  the 
condition  of  the  murderer's  mind  is  such,  and  his  pass'ons  are 
so  aroused,  that  no  punishment  will  act  as  a  deterrent.  The 
greatest  deterrent  of  crime,  and  particularly  of  murder,  is  to 
instill  deep  in  the  minds  of  all  people  the  self-interest  servd 
as    well   as   the   good   morals   of   doing   right,   and   in   the   conser- 
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vation  of  human  life  by  examp'e  and  precept  to  hold  it  sacred. 
Life  is  the  only  thing  that  once  taken  away  man  nor  the  state 
cannot  restore. 

In  concluding  we  would  particularly  urge  upon  the  voters 
that  ihey  do  not  vote  on  this  measure  in  any  spirit  of  pre- 
judice or  revenge.  The  duty  of  the  citizen  as  well  as  the  legis- 
lator is  to  so  cast  his  vote  that  the  highest  and  best  interests 
of  society  and  the  state  as  such  shall  be  safeguarded;  and  no 
question  of  the  rights  or  feelings  or  wishes  of  the  convicted  mur- 
derer enters  into  this  matter. 

Taken  on  the  whole  it  is  the  belief  of  the  undersigned  com- 
mittee that  the  highest  interests  of  our  state  and  the  best  ex- 
ercise of  good  citizenship  will  be  had  and  made  by  casting  a 
negative  vote  against  this  proposed  amendment  to  our  Consti- 
tution. 
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OPINIONS 
Attorney  General  Swift,  Massachusetts 

"It    is    not    vengeance    to    hold    back   the    wrong    doer;    it    is    the 
only  way  to  save  onr  lives." 

Emerson 
"When    love    pules    and   whines    we    must    use    sterner   argu- 
ments, the  sternness  of  the  moral  law." 

Thomas   Mott   Osborne;   late   warden   of   Sing   Sing 
"The   effect   of  the   state's   killing   men   is   to   create   a   disre- 
gard for  human  life;  this  tends  to  increase  crime." 

Benjamin   Franklin 

"Laws  which  inflict  death  for  murder  are,  in  my  opinion,  as 
unchristian    as    those   which    justify    or    tolerate    revenge." 

Havelock   Ellis 

"It  is  certain  that  mistakes  have  occurd  when  in  the  opinion 
of  the  judge  the  evidence  of  guilt  was  absolutely  convincing." 
Helen   M.   R.  Fassett;  Artist  and  Author,   Grand   Rapids,  Mich. 

'If  life  imprisonment  were  substituted,  and  the  law  not 
hamperd  by  executive  c'emency  and  legal  ingenuity,  it  would 
be   as   efficacious   as   the   death   penalty." 

Andrew   D.   White;   Author,   Ex-Pres.  of  Cornell 

"Society  is  obliged  to  fall  back  on  the  law  of  self-preserva- 
tion  and   cut   thru   for   its   life,  since  life  imprisonment   is   impos- 
sible,   because    there    is    no    life    imprisonment." 
Dr.  A.  Z.  Conrad,  Pastor  Park  St.  Congregational  Ch.,  Boston, 

Mass. 

"Perhaps  someday  the  hanging  of  a  second  Jesus  or  the 
electrocution  of  a  second  Joan  will  make  people  realize  the 
horror   of   such   means   of  punishment." 

Dr.  H.  A.  Hughes 

"The  hope  of  reward  will  stir  the  souls  of  many  people  to 
good    deeds;    but    shall    we    be    narrow-minded    enough    to    lose 
sight  of  the  other  part  of  the  same  law — the  fear  of  punishment? 
Dr.   Wm.  A.   Boring,   Columbia   University 

"While  it  may  be  true  that  the  innocent  are  sometimes  ex- 
ecuted thru  miscarriage  of  justice,  the  case  is  extremely  rare 
and  compared  with  the  whole  situation  appears  to  be  so  small 
that  it  may  be  ignored." 

E.  Bowen-Rowlands,  "Judgment  of  Death",  p  210 

"Figures  can  have  no  definite  bearing  on  the  problem  be- 
fore us."     "It  is  evident  that  beyond  all  question  the  advocates 
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of  capital  punishment  cannot   prove  their  case  by  statistics;   and 
neither  can   their  opponents. 

Oliver    Goldsmith 

"In  case  of  murder,  the  right  of  capital  punishment  is  ob- 
vious; as  it  is  the  duty  of  all,  from  the  law  of  self-defense,  to 
cut  off  that  man  who  has  shown  disregard  for  the  life  of 
another."      (Vicar   of  Wakefield). 

Samuel  Romilly — One  of  the  earliest  opponents  of  Capital  Pun- 
ishment 

"What  the  public  safety  requires  is  that  crime  should  be  pre- 
vented by  dread  of  death  whenever  the  dread  of  a  less  evil  will 
not  be  efficacious.  In  no  other  way  can  the  public  safety  re- 
quire the  death  of  an   individual." 

The  Encyclopedia  Britanica:  "It  certainly  seems  strange 
that  the  community  should  feel  bound  carefully  to  preserve  and 
tend  a  class  of  dangerous  criminals,  and  give  them,  as  Charles 
Kingsley  says,  "The  finest  air  in  England  and  the  right  to  kill 
two  jailors   a   week." 

James  J.   Barbour 

"The  danger  of  convicting  innocent  men  in  cases  where  the 
prosecution  is  doing  its  utmost  to  respond  to  the  excitement 
and  prejudice  arousd  because  of  the  commission  of  an  atrocious 
crime  is  a  reality,  not  a  conjecture.' 

Fred.  Robertson,  Atty.,  Kan.  City,  Kan. 

"The  small  percent  of  homicides  in  countries  where  capita! 
punishment  is  administerd  with  some  degree  of  promptness  and 
certainty,  compared  with  the  high  per  cent  in  our  own  country 
is   a   very  convincing   testimony  on   this   question." 

John  Stewart  Mills 

"Does  fining  a  criminal  show  a  want  of  respect  for  personal 
property?  Does  imprisoning  him  show  a  want  of  respect  for 
personal  freedom?  Just  as  unreasonable  is  it  to  think  that  to 
take  the  life  of  a  man  who  has  taken  the  life  of  another  is  to 
show  want  of  regard  for  human  life." 

H.   C.  McQueen,  Wilmington,   N.   C. 

"There  are  some  who  say  that  it  is  contrary  to  the  prin- 
ciples of  our  Christian  religion  for  the  state  to  exact  life  for 
any  crime.  I  doubt  if  that  argument  is  sound.  If  it  is,  logically 
the  question  arises,  ought  the  state  to  inflict  any  sort  of  pun- 
ishment?    That    question    answers    itself." 

Norma    Bright    Carson;    Author,    Philadelphia 

"Many  a  murderer  will   say  that  he  would  rather  hang  or  go 
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to  the  chair  than  spend  a  life  time  in  prison,  but  I  doubt  if  the 
few  who  say  that  speak  from  their  hearts.  The  death  penalty 
as  a  possibility  cannot  fail  to  deter  many  in  the  pursuit  of 
crime  that   takes   the  form  of   wilful   murder." 

Justice  Harlan;  U.  S.  Supreme  Court 
"I  am  of  the  opinion  that  capital  punishment  is  proper  in 
aggravated  cases  of  murder,  it  the  fear  of  punishment  is  re- 
moved the  number  of  murders  will  largely  increase.  The  hand 
of  the  murderer  is  often  stayed  by  the  conviction  that  he  may  be 
hung   if   he   takes   the   life  of  another   without   legal  justification." 

Baron  Garofalo 

"In  Italy,  where,  except  in  the  army,  no  executions  have 
taken  place  since  1876,  the  more  serious  forms  of  crime  have 
attaind  almost  incredible  proportions.  Whereas  England  has 
an  annual  average  of  homicides,  including  manslaughter,  of  only 
300;  Italy,  with  an  almost  equal  population,  has  an  annual  av- 
erage of  3814." 

Dr.   Wm.   F.   Campbell;   Trinity    Hospital,    Brooklyn,    N.    Y. 

"We  should  eliminate  all  sentiment  and  protect  society; 
looking  upon  capital  punishment  simply  as  a  job  to  be  done 
thoroly.  What  is  the  most  efficient  means  of  accomplishing  th.s 
end  in  our  present  stage  of  development?  By  the  faulty  Ameri- 
can method,  or  by  the  English  method?  Statistics  tell  the  story; 
there   is   no   doubt." 

Justice  Bradley;   U.   S.   Supreme  Court 

"A>  a  deterrent  of  crime  1  think  the  apprehension  of  the  pen- 
alty of  death  is  much  more  effective  than  that  of  imprisonment; 
and  the  punishment  of  death  for  murder  is  a  righteous  vindi- 
cation of  justice,  sanctiond  by  the  venerable  law  given  to  the 
father  of  the  human  race.  'Whoso  sheddeth  blood,  by  man  shall 
his   blood   be   shed'  ". 

Henri    Joyl,    French    Criminologist,    in    Revue    des    Mondes 

"The  problem  of  the  hour  in  penal  matters  is  capital  pun- 
ishment, when  there  appears  to  be  in  society  a  recrudence  of  fe- 
rocious and  bestial  criminality,  which  thinks  nothing  of  the  lives 
of  others,  and  laughs  at  the  administration  of  justice  whose 
feebleness  is  palpable,  the  supreme  rights  of  society  must  be 
energetically  asserted." 

Frank    Exline;    Denver,    Colo. 

"The  criminal  will  'take  a  chance',  even  tho  the  penalty  be 
death;  hence  the  death  penalty  is  ineffectual  for  the  prevention 
of    crime.      The   infliction    of   the   death   penalty   can   be   justified 
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only  by  the  absolute  certainty  of  the  culprit's  sanity  and  guilt, 
but  such  certainty  must  be  forever  impossible  to  any  but  per- 
fect   and    infallible    lawyers,   judges,    witnesses,    and    jurors." 

J.   S.   Vaughn,  Pres.  Jun.   Coll.  for  Women,   Mexico,   Mo. 

"The  moral  certainty  of  capital  punishment  following  the 
wanton  taking  of  innocent  lives  for  money,  for  revenge,  or  for 
'thrills'  would  speedily  stay  the  hand  of  other  criminals  in  this 
country  as  it  has  effectively  done  in  England".  "My  opinion  is 
that  for  centuires  to  come,  the  only  effective  deterrent  is  the 
hangman's    noose." 

Ex-Attroney  General  Chas.  J.  Bonaparte 

"During  the  past  two  months  I  have  seen  publisht  allega- 
tions to  the  effect  that  public  opinion  condemns  capital  pun- 
ishment. I  consider  these  al!egations  wholly  erroneous.  What 
is  mistaken  for  public  opinion  in  this  instance  is  a  sentimental 
repugnance  to  capital  sentences,  and  indeed  to  any  form  of 
punishment  involving  physical  pain,  which  fortunately  for  our 
country,    is   shared   by   very    few   Americans." 

Baron    Garofalo,    Italian    Criminologist 

"When  the  state  puts  murderers  to  death  it  can  do  no  more. 
If  it  fails  to  do  all  it  can  it  is  responsible  for  the  human  lives 
which  otherwise  would  not  have  been  taken  .  .  .  When  the 
>tate  abolishes  the  punishment  of  death,  it  authorizes  murder; 
it  says  to  the  criminal,  "The  only  risk  you  run  in  killing  a  hu- 
man being  is  merely  a  change  of  abode,  the  necessity  of  ending 
your  days  in  my  house  instead  of  your  own." 

Walter  Taylor  Field;   Hinsdale,   111. 

"The  name  is  a  survival  of  the  old  theory  of  'an  eye  for 
an  eye  and  a  tooth  for  a  tooth',  is  essentially  revengeful  and 
barbarous  and  with  which  modern  criminology  does  not  sym- 
pathize. So  far  as  its  effect  upon  other  potential  crimmals  is 
concerned  it  hardly  seems  reasonable  to  kill  one  man  to  scare 
another  ....  The  object  to  be  sought  is  the  protection  of  so- 
ciety and  not  the  punishment  of  the  individual." 
Wm.  A.  Leahy;  Educator,  Writer,  and  Editor;  Boston,  Mass. 

"Some  will  say  that  society  has  no  right  to  take  human  life. 
But  society  does  take  life.  Every  war  sentences  thousands  of 
voung  nu-n  to  death.  In  the  police  and  fire  services,  on  the 
railroads,  in  the  mines  and  fisheries,  men  are  dying  every  day 
that  the  community  may  be  guarded  and  servd.  And  these 
victims  are  not  dangerous  criminals.  They  are  the  flower  of 
our  youth  offerd   up  on    the  altar  of  the  common   good." 
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Thos.  Carlyle;  Author 

"A  scoundrel  is  a  scoundrel;  that  remains  forever  a  fact; 
and  there  exists  not  on  the  earth  whitewash  that  can  make  the 
scoundrel  a  friend  of  this  universe;  he  remains  an  enemy,  if 
you  spend  your  life  whitewashing  him.  He  won't  whitewash. 
The  one  method  e'early  is  that,  after  a  fair  trial  you  dissolve 
partnership  with  him;  send  him  whither  he  is  striving  all  this 
while,  and  have  done  with  him."  (Essay  on  Modern  Prisons). 
L.    H.   Irvine;   "By   Right   of   Sword",  p   90. 

The  fact  that  from  75  to  80%  of  the  convicted  men  of  tin- 
penitentiaries  go  back  to  crime — possibly  more,  but  that  pro- 
portion are  convicted — indicates  that  Carlyle  knew  criminal 
human  nature." 

Jeremy  Bentham 

"Will  it  be  said  that  crimes  are  more  frequent  in  countries 
in  which  the  death  penalty  is  unknown?  The  contrary  is  the 
fact.  It  is  under  such  laws  that  the  most  ferocious  robbers  are 
found,  and  this  is  readily  accounted  for.  The  fate  with  which 
they  are  threatend  hardens  them  to  the  feelings  of  others  as 
well  as  their  own.  They  are  converted  into  the  most  bitter 
enemies,  and  every  barbarity  they  inflict  is  considerd  a  sort 
of  reprisal." 

D.  A.  Murray,  Santo  Monica,  Calif. 
"The  first  objection  urged  against  capital  punishment  is  that 
sometimes  innocent  persons  are  executed.  It  is  not  better  that 
ten  guilty  escape  than  one  innocent  suffer,  if  the  escape  of 
the  ten  guilty  wdll  embolden  men  to  murder  two  hundred  othpr 
innocent  persons.  As  for  the  charge  that  the  hangman's  work 
must  have  a  soilng  effect  on  the  men  connected  with  it,  so  does 
the  work  of  the  scavanger,  the  cesspool  cleaner,  but  it's  neces- 
sary all  the  same". 

Dr.  Kennith  McKenzie 

"Even  more  important  than  continuance  of  capital  punish- 
ment is  a  reform  of  our  judicial  procedure.  Life  imprisonment, 
with  its  possibilities  of  escape  is  not  sufficient  protection.  So- 
ciety is  benefitted  by  the  elmination  of  many  useless  or  posi- 
tively harmful  individuals.  So  long  as  they  commit  no  positive 
crimes,  they  may  be  tolerated;  when  they  commit  murder  or 
serious  crimes,  society  should  protect  itself  by  putting  them 
painlessly   to   death." 

Lord  Brougham 

"We    have    no    right    to    shed   a   criminal's   blood    because   he 
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he  has  shed  the  blood  of  another  man.  We  have  no  right  in 
reason  to  do  this.  We  have  no  warrant  from  religion.  It  is 
doubtless  a  great  evil  for  a  man  to  be  murderd,  but  that  in 
reason  is  not  argument  for  inflicting  death  upon  the  murderer." 
Quoted  by  Brown-Rowland  with  the  comment:  "Those  state- 
ments furnish  a  fair  example  of  the  vice  of  confusing  personal 
opinion  with  proved  facts." 

Prof.  Hugo  Munsterberg;  Psychologist,  Harvard  Univ. 
"Disregard  of  law  is  the  most  dangerous  psychological  fac- 
tor in  American  civilization — crimes  against  life  are  twenty  times 
as  frequent  as  in  Europe.  In  a  popular  melodrama  the  sheriff 
says  solemnly,  T  stand  here  for  law',  and  when  another  shouts 
in  reply,  'I  stand  for  common  sense',  night  after  night  the  pub- 
lic breaks  out  into  jubilant  applause.  To  foster  this  immoral 
negligence  of  law  in  a  hysterical  mood,  laws  which  almost  tempt 
towards  a  training  in  a  violation  of  them,  is  surely  a  dangerous 
experiment  in  social  psychology." 

W.    M.   Johnson;   Atty. ;   Billings,    Mont. 

"If  our  murderers  were  committed  for  life,  and  the  pardon- 
ing power  seldom  or  never  used  in  their  behalf,  such  punish- 
ment would  be  almost  as  much  of  a  deterrent  as  to  impose  cap- 
ital punishment.  I  do  not  think  that,  as  a  nation,  we  are  too 
lenient  with  our  criminal  classes,  especially  murderers.  I  have 
no  doubt  but  that  if  the  punishment  were  sure  and  swift  and 
the  penalty  life  imprisonment  or  death,  with  but  few  if  any 
pardons,  we  should  soon  have  very  much  less  crime  in  this 
country." 

Maj.  Wm.  J.  Hammer;  ex-member  Gen.  Staff,  U.  S.  Army 

"I  am  in  favor  of  the  strict  enforcement  of  the  death  pen- 
alty for  murder.  The  murderer  has  forfeited  his  life  in  taking 
the  life  of  another.  Let  the  punishment  fit  the  crime  and  prove 
a  warning  to  all  malefactors.  Speedy  murder  trials  and  the 
prompt  carrying  out  of  the  death  penalty  would  prove  a  power- 
ful deterrent  in  the  present  wave  of  crime  and  murder.  The 
Sing  Sing  and  other  clubs  are  not  calculated  to  inspire  the  fear 
of  nor  the  respect  for  the  law  by  the  under-world  whether  inside 
or  outside  the  prison  walls." 

Dr.   Ethan   H.   Smith,  Surgeon,  San   Francisco,   Calif. 

"I  believe  the  greatest  reason  why  capital  punishment  does 
not  have  a  greater  deterrent  effect  is  because  of  the  usual  legal 
farce  which  makes  up  the  bulk  of  every  murder  trial.  The 
useless  quibbling  and  waste  of  words  on  the  part  of  the  prosecu- 
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tor  who  may  be  presumed  to  try  to  uphold  the  law,  and  the  un- 
measurd  waste  of  time  and  words  on  the  part  of  the  attorney 
for  the  defense,  who  seems  to  be  trying  to  evade  or  annul  the 
law  in  order  to  win  his  ca-e,  make  of  the  law  something  gro- 
tesque." 

J.  C.  Wardlow;  U.  S.  Veterans  Bureau 
"Fear  of  capital  punishment  does  not  deter  men  from  coin- 
mitting  crimes  of  violence.  Under  present  practice,  undoubtedly 
the  guilty  escape  and  the  innocent  suffer  the  extreme  penalty. 
There  must  be  some  strong  deterrent  to  check  the  prevalence  of 
crimes  of  violence  in  this  country;  sentimentality  for  the  criminal 
has  gone  too  far,  and  we  can  only  arrest  the  onslaught  of  the  pre- 
sent crime  wave  by  a  strict  and  impartial  enforcement  of  the 
life  sentence,  which  is  a  stronger  deterrent  and  a  more  lasting 
and  impressive  object  lesson  than  the  execution  of  the  criminal 

Warden  Sale;  North  Carolina  Penitentiary 
"Long  experience  has  confirmd  the  belief  in  the  efficacy 
of  the  gallows.  The  murderous,  dangerous  criminal  becomes 
sullen  and  morose.  Punishment  must  be  inflicted  to  make 
him  obey  the  rules.  He  grows  and  becomes  desperate  and  will 
take  any  chance  to  escape,  even  secretly  or  openly  to  slay  his 
keeper,  for  if  he  knows  there  is  no  greater  punishment  than  life 
imprisonment  he  will  not  hesitate  to  commit  any  crime  to  ob- 
tain liberty  or  revenge,  and  lives  of  keepers  and  fellow-convicts 
would   be  endangerd.     A    hopeless   murderer    should   be   hangd." 

Sir   Walter   Scott 

"It  is  remarkable  that  the  number  of  supposed  witches  seemd 
to  increase  in  proportion  to  the  increase  of  punishment.  It  is 
strange  to  find  that  the  persons  accused  of  this  imaginary  crime 
in  most  cases  paved  the  way  for  their  own  condemnation  by 
confessing  and  admitting  the  truth  of  all  the  monstrous  ab- 
surdities which  were  charged  against  them  .  .  .  The  laws 
against  witchcraft  were  abolisht  .  .  .  Since  this  has  been  the 
case,  no  one  has  ever  heard  of  witches  or  witchcraft  .  .  .  since 
it  ceast  to  exist  as  soon  as  men  ceast  to  hunt  it  out  for  pun- 
ishment." 

A.  O.  Eberhart,  Ex-Governor  of  Minn. 

"Three  years  ago  we  abolisht  capital  punishment  in  Minne- 
sota and  those  who  favord  this  antiquated  method  of  dealing 
with  crime  predicted  that  as  a  sesult  there  would  be  a  wave 
of  crime  sweep  over  the  state.  An  attempt  was  made  at  the  last 
session  of  our   legislature  to  restore  the   old   law,   but     it     faild 
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signally.  The  records  of  the  state  prove  conclusively  that  while 
there  had  been  no  apparent  change  in  the  number  of  crimes 
committed,  especially  murders,  there  was  a  very  large  increase 
in  the  percenatge  of  convictions  to  the  extent  of  approximately 
fifty  percent." 

L.   H.   Irvine;  "By  Right   of  Sword",  p   13. 

"Too  many  men  and  women  indulge  themselves  in  gushing 
sentimentalism  over  criminals.  They  over-emphasize  the  fact 
that,  'life,  education,  and  environment'  are  the  forces  that 
'victimize  and  penalize  every  criminal.'  This  is  a  half  truth  in 
some  instances  but  no  truth  at  all  in  most  of  the  cases  where 
it  is  invoked  as  a  reason  for  lenience  toward  offenders.  If  so- 
ciety is  wholly  responsible,  why  not  apologize  to  the  cut-throat 
and  pension  nim  for  life?  If  you  don't  hang  him,  why  im- 
prison him?  He  surely  needs  neither  gallows  nor  cell  if  the 
blame   is   all   on   the   universe  at   large." 

R.   G.   Ingersoll 

"Most  people  defend  capital  punishment  on  the  ground  that 
the  man  ought  to  be  killd  because  he  has  ki'.ld  another.  The 
only  real  ground  for  killing,  even  if  that  be  good,  is  not  that  he 
has  killd,  but  that  he  may  kill.  What  he  has  done  simply  gives 
evidence  of  what  he  may  do,  and  to  prevent  what  he  may  do 
instead  of  to  revenge  what  he  has  done,  should  be  the  reason 
given  ....  Society  has  a  right  to  protect  itself,  but  this  can 
be  done  by  imprisonment,  and  it  is  more  humane  to  put  a  crim- 
inal in  a  cell  than  in  a  grave.  Capital  punishment  degrades  and 
hardens  a  community,  and  is  a  work  of  savagery." 

Gen.  W.  H.  Hart,  U.  S.  Army 

"Of  those  who  would  kill  them  let  him  who  is  without  sin 
cast  the  first  stone.  If  I  am  biased  thru  my  study,  observation, 
logical  deductions  and  convictions  that  bias  at  least  has  a  slant 
upwards.  We  do  not  electrocute  a  man  because  he  came  into 
the  world  blind,  and  therefore  makes  mistakes;  we  give  him  our 
sympathy,  our  help  and  our  protection.  Is  the  criminal,  in 
point  of  fact,  wholly  responsible  for  his  acts?  Normal  minded 
people  smugly  assert  that  'he  could  be  as  we  if  he  would.'  Yet 
they  would  not  say  that  the  club  footed  person,  hobbling  by  their 
side,  could   walk  as  erect  as  they  if  he  only  would." 

Henry  Ward  Beecher 
"In    our    age.    and    with    the    resources    which    Christian    civili- 
zation   has    placed    within    reach    of    civil    governments,    there    is 
no  need  of  the  death  penalty;  and  every  consideration  of  reason 
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pleads  for  its  abolition.  It  does  not  answer  well  the  ends  of 
justice,  and  often  defeats  them.  As  an  example,  it  tends  rather 
1o  brutify  than  to  quicken  the  moral  sense  of  spectators.  And 
yet  while  the  fear  of  hanging  does  not  deter  men  from  crime, 
the  fear  of  inflicting  death  deters  a  jury  from  finding  a  just 
verdict,  and  favors  the  escape  of  criminals.  It  is  the  rude  jus- 
tice of  a  barbarous  age.  We  ought  long  ago  to  have  done 
witb  it." 
Lewis  E.  Lawes;  Warden  Sing  Sing  Penitentiary,  New  York 

"The  death  penalty  fails  as  a  deterrent  measure,  and  I  be- 
lieve there  is  developing  a  strong  sweep  of  popular  feeling  which 
will  ultimately  carry  on  to  its  final  abolition.  Ths  will  come 
partly  from  moral  and  ethical  reasons,  but  fundamentally  be- 
cause practical  and  scientific  study  will  reveal  its  utter  useless- 
ness.  It  is  a  survival  of  our  barbaric  ancestry,  condemnd  by 
10.000  annual  homicides  in  our  own  country.  The  death  penalty 
rests  upon  wrong  banc  principles.  It  conforms  to  none  of  our 
modern  ideas  of  criminology.  It  is  impossible  of  scientific  ap- 
plication. As  a  punishment  it  lacks  certainty  of  execution  and 
therefore  fails  as  a  deterrent  measure." 

A.   B.   Richmond;   Criminal  lawyer,   Meadville,   Pa. 

"I  am  decidedly  opposed  to  the  death  penalty.  It  is  the 
certainty  of  punishment,  not  its  severity,  that  prevents  the  com- 
mission  of   crime. 

When  we  consider  the  fallibility  of  human  judgment  and 
the  liability  to  err  in  human  testimony,  it  is  no  wonder  the 
educated  jurors  of  today  hesitate  to  find  a  verdict  of  guilty  when 
the  penalty  is  death.  The  errors  of  the  law  and  human  judg- 
ment cannot  be  corrected  when  the  grave  closes  over  the  vic- 
tim of  fraud,  perjury,  malice,  or  mistake,  and  it  is  the  conscious- 
ness of  this  fact,  that  makes  jurors  refuse  to  render  a  verdict  of 
guilty,  even  when  the  evidence  would  justify  it." 
Dr.  G.  H.  Geberding;  N.  W.  Lutheran  Sem.  Minneapolis,  Minn. 

"Next  to  treason,  murder  has  been  recognized  as  the  great- 
est, the  most  heinous,  the  most  frightful  of  all  crimes".  All 
sjood  governments  certainly  desire  to  make  murder  as  rare  as 
possible  and  make  it  as  abhorrent  as  possible.  Which  will 
reach  this  end,  will  be  more  effective,  the  life-cell  or  the  gal- 
iows?  Which  will  preach  the  more  awfully,  the  more  frightfully, 
!he  more  effectively?  Which  method  has  been  the  more  effec- 
tive in  the  past?  Ask  the  records.  Compare  England  with 
America,   London   with   New  York  or   Chicago.      Capital   punish- 
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ment  ever  was  and  ever  will  be  the  most  potent  and  the   most 
effective   remedy   against   wilful   murder." 

A.   J.   Palm:   "The   Death  Penalty,"  p  96 

"Harwood,  the  English  executioner,  arrived  in  London  the 
evening  before  he  was  to  hang  Dr.  Larason  in  1882,  and  he  paid 
a  visit  to  Lusby's  music  hall.  He  was  recognized  immediately 
and  a  scene  of  confusion  ensued.  He  was  obliged  to  drive  away 
in  a  cab  in  order  to  escape  being  mobd. 

England,  the  executioner  of  Bennett  who  killd  Brown  editor 
of  the  Toronto  Globe,  led  a  very  unhappy  life  after,  according 
to  reports  publisht  in  1880.  The  whole  town  turnd  against  him, 
children  gatherd  about  his  house  at  night  to  taunt  and  abuse 
him.  No  one  would  employ  or  associate  with  him,  and  as 
a  last  resort  he  had  to  apply  to  the  Mayor  for  a  pauper's  pass 
to  get  out  of  town." 

Ed.   Howe;  Author-Editor,   Atchinson,   Kan.   (Howe's   Monthly) 

"Punishment  is  as  necessary  as  reward.  The  boy  who 
brings  in  wood  promptly  is  rewarded  by  his  mother;  his 
brother  who  neglects  his  chores  is  punisht.  The  same  prin- 
ciple is  carried  out  in  every  walk  of  life.  It  is  as  necessary 
to  hang  some  men  as  to  honor  others.  Thousands  of  men  are 
industrious  and  well-behaved  because  of  punishment.  The  pre- 
sent craze  to  be  good  to  convicts  and  fallen  angels  is  wrong; 
not  that  the  state  or  the  community  enjoys  punishing  the  evil- 
doer, but  because  it  is  as  necessary  as  rewarding  a  good  man 
for  good  conduct.  Spare  the  rod  and  spoil  the  child  sounds  like 
brutal  doctrine,  but  it  is  sound.  Whenever  truth  and  common 
sense  are  crowded  out  by  sentiment  unnecessary  trouble  re- 
sults." 

Chancellor   Kent;   Commentaries.   Vol.   14,   p   625 

"The  punishment  of  death  is,  doubtless,  the  most  dreadful 
and  the  most  impressive  spectacle  of  public  justice,  and  it  is 
not  possib'e  to  adopt  any  other  punishment  equally  powerful 
by  its  example.  It  ought  to  be  confined  to  the  few  cases  of 
the  most  atrocious  character,  for  it  is  only  in  such  cases  that 
public  opinion  will  warrant  the  measure  or  the  peace  and  safety 
of  society  require  it.  Civil  society  has  an  undoubted  right  to 
use  the  means  requisite  for  its  preservation;  and  the  punish- 
ment of  murder  with  death  accord  with  the  judgment  and  the 
practice  of  mankind,  because  the  intensity  and  the  violence  of 
the  malignity  that   will  commit  the   crime   require   to   be  concen- 
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trated    by    the    strongest    motives    which    can    be    pre-ented    to 
the    human    mind." 

Thomas   Mott   Osborne,  Ex-Warden,   Sing   Sing   Prison 

"It  may  be  urged  that  capital  punishment  is  justified  on  the 
theory  of  retaliation — that  if  a  man  takes  a  life  then  his  life 
should  be  taken  in  exchange. 

This  is  the  old,  so-calld  lex  talionis  against  which  the  found 
er  of  Christianity  expresly  enjoind  his  followers.  In  the  Ser- 
mon on  the  Mount  we  find  this:  'Ye  have  heard  that  it  hath  been 
said,  an  eye  for  an  eye  and  a  tooth  for  a  tooth;  but  I  say  unto 
you  that  ye  resist  not  evil.'  This  does  not  mean  that  we  should 
not  oppose  force,  if  necessary,  to  the  criminal;  but  it  does  mean 
that  we  should  not  attempt  to  balance  one  evil  by  another  evil; 
one  killing  by  another  killing;  one  debit  by  another  debit.  The 
only  way  to  balance  a  debit  is  by  a  credit.  "Resist  not  evil  but 
overcome    evil    with    good." 

Judge    James    C.    Carter,    American    Jurist 

"The  payment  of  money  or  the  delivery  of  property  to  the 
family  of  the  slain  man  was  the  method  of  expiating  for  mur- 
der in  the  past.  We  know  of  no  race  or  tribe  of  men  in  the 
past,  or  whose  ancestors  in  the  case  of  civilized  people,  did  no'. 
have  this  custom,  nor  any  now  barbarous  tribe  which  does  not 
have  it  .  .  .  The  death  penalty  did  not  originate  in  barbarous 
times.  The  idea  of  taking  a  human  life  in  atonement  for  the 
wanton  slaying  of  a  human  being  belongs  to  a  spiritual  and 
social  development  unknown  to  barbarians.  The  feeling  that 
murder  unpunisht,  or  punisht  lightly,  is  a  violation  of  the  mora! 
order  of  the  universe  belongs  to  a  philosophy  and  an  ethical 
conception  incapable  of  comprehension  by  a  depraved  or  brutal 
people."  (Law  its  Origin,  Growth,  and  Function;  p  42  ff.) 
Geo.  C.  Pardee;  Ex-Gov.,  Calif. 

"In  all  of  England  and  Wales,  in  1921,  there  were  but  63 
murders,  with  practically  an  equal  number  of  hangings.  In  1921 
there  were  260  murders  in  New  York  City,  137  in  Chicago  with 
less  than  a  score  of  hangings  or  even  imprisonments  for  life.  It 
is  said  that  the  murder  of  one's  enemies  can  cheaply  be  purchast 
in  either  city."  In  the  days  of  Klondyke  pioneers,  'Soapy 
Smith'  committed  all  the  crimes  in  the  calendar  when  on  the 
American  side  of  the  international  line,  where  crimes  went  un- 
punisht. When  'Soapy'  crost  into  Canadian  territory  he  became 
an  entirely  peaceful  and  law-abiding  person;  the  Northwestern 
Mounted   Police  was  on   the  job   in    Canada   and   every   Canadian 
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criminal  was  relentlesly  hunted  down  and  his  punishment  surely 
and  quickly  made  to  fit  his  crime,  and  all  the  'Soapies'  knew 
it." 

Daniel  Webster;   Speech  in  the   Knapp   trial. 

"The  criminal  law-  is  not  founded  on  a  principle  of  ven- 
geance. It  does  not  punish  that  it  may  inflict  suffering.  The 
humanity  of  the  law  feels  every  pain  it  causes,  every  hour  of 
restraint  it  imposes,  and  more  deeply  still,  every  life  it  forfeit- 
But  it  uses  evil  as  a  means  of  preventing  greater  evil.  It  seeks 
to  deter  from  crime  by  the  example  of  punishment.  It  re- 
strains the  liberty  of  the  few  offenders  that  the  many  who  do 
not  offend  may  enjoy  their  liberty.  It  takes  the  life  of  the 
murderer  that  other  murders  may  not  be  committed  .  .  .  When 
the  guilty  are  not  punisht,  the  law  has  so  far  faild  of  its  pur- 
pose; the  safety  of  the  innocent  is  so  far  endangerd.  Every  un- 
punisht  murder  takes  away  something  from  the  safety  of  every 
man's  life.  Whenever  a  jury,  thru  whimsical  and  ill-founded 
scruples,  suffer  the  guilty  to  escape,  they  make  themselves  an- 
swerable  for  the  augmented   danger  to  the  innocent." 

Horace  Greeley 

"I  hate  vengeance.  If  ever  I  am  revengeful,  I  hate  myself 
for  being  so.  Vengeance  is  a  barbarous,  cruel,  malignant  pas- 
sion which  I  would  not  teach  my  children,  nor  any  children. 
The  gallows  does  teach  it — always  did  teach  it — always  will 
teach   it. 

"I  dread  human  fallibility.  Men  are  prejudiced,  passionate, 
and  too  often  irrational.  To  day  they  shout  'Hosanna,'  and  to- 
morrow howl  'crucify  him'.  I  would  save  them  from  the  harsh- 
er consequences  of  their  own  frenzy  .  .  .  So  long  as  man  is 
liable  to  error,  I  would  have  him  reserve  the  possibility  of  cor- 
recting his  mistakes  and  redressing  the  wrong  he  is  misled  into 
perpetuating. 

"I  would  affirm  and  inculcate  as  widely  and  impressively  as 
possible  the  sanctity  of  human  life  ...  I  believe  that  legal  ex- 
ecutions  encite   to,   rather   than   diminish,   murders." 

James   Montgomery   Flagg,   Artist   and   Author 

"I  do  not  see  that  a  human  being  has  a  right  to  take  a 
human  life — to  take  anything  he  cannot  give.  Of  course,  there 
are  cases  where  it  is  seemingly  unavoidable,  in  which  cases, 
it  is  under  stress  of  immediate  self-defense  or  in  the  defense  of 
others.  Then  it  does  not  make  it  right,  but  seemingly  unavoid- 
able.-    But  when   it  comes  as  a   deliberate  punishment  or   deter- 
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rent  to  others  and  is  'legalized',  it  is,  in  my  mind,  as  criminal 
as  the  crime.  It  has,  I  think,  been  proved  as  no  deterrent.  Life 
imprisonment  is  the  only  answer  and  because  that  alternative 
has  been  farcical  in  its  execution  may  be  a  reason  for  its  being 
held  in  slight  respect.  Few  if  any  juries  would  hold  that  pun- 
ishment was  merely  revenge  but  would  claim  its  object  to  be 
beneficent,  at  the  least.  Can  they  prove  this?  Has  it  lessend 
murder?  Does  it  help  the  murderer?  It  passes  the  impudent 
buck  to  God!  Legislators  rush  in  where  angels  fear  to  tread." 
Richard  Vaux;  Representative  in  Congress,  Philadelphia 
"The  subject  of  the  death  penalty  for  crime  has  never  re- 
ceived the  careful  attention  it  merits.  The  emotionists  and  the 
philanthropists  and  the  men  who  neither  reason  nor  think,  have 
given  coloring  to  this  subject  which  is  wholly  unjustifiable.  The 
objection  to  the  death  penalty  by  them  arises  from  morbid  sym- 
pathy for  the  criminal.  The  imperious  dictates  of  justice  de- 
mand that  the  safety  of  society  be  secured  by  whatever  means 
the  state  has  power  to  impose.  The  state  is  the  sovereign  and 
its  power  to  govern  its  citizens  is  too  well  settld  to  require 
an  argument  in  its  support.  If  the  safety  of  society  demands 
the  penalty  of  death,  then  the  penalty  of  death  should  be  in- 
flicted; and  I  for  one,  heartily  agree  that  it  is  not  only  justifi- 
able but  necessary.  This  newfashiond  doctrine  of  insanity  which 
is  invoked  to  save  the  life  of  a  murderer,  when  his  crime  is 
beyond  dispute,  weakens  the  safeguards  of  human  life,  and  puts 
in  peril  the  security  of  the  citizen." 

Hon,  T.  M.  Cooley;  Eminent  scholar  and  jurist. 
"This  State  (Mich.)  has  dispenst  with  capital  punishment  for 
a  third  of  a  century  and  I  can  only  say  of  the  resuit  that,  in  my 
opinion,  human  life  within  its  jurisdiction  has  been  at  least  as 
secure  against  criminal  assaults  as  in  any  of  the  adjacent  states 
where  the  death  penalty  has  been  retaind.  The  fear  of  the 
penalty,  in  my  opinion,  deters  persons  from  taking  life  in  very 
rare  and  peculiar  cases  only,  if  in  any,  and  the  greater  certainty 
of  conviction  when  imprisonment  is  substituted  fully  counter- 
balances any  benefit  that  can  come  from  fear. 

The  fundamental  objection  to  the  taking  of  human  life  by 
law  is  found  in  the  tendency  to  destroy  in  men's  minds  the  sense 
of  the  sacredness  of  life  and  to  accustom  them  to  regard  without 
fear  or  horror  its  destruction  ....  Mankind  are  not  to  be  im- 
prest with  the  priceless  value  of  existence  by  spectacles  of  de- 
liberate executions  .  .  .  With   every   public  execution   life  is   re- 
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garded  more  iightly,  and  indeed  all  executions  are  now  made 
thru  the  press  as  public  as  possible,  so  that  each,  in  its  effect 
upon  society,  is  almost  as  pernicious  as  the  crime  it  assumes  to 
punish." 

Edward  F.  Dunne,  Ex-Governor  of  Illinois 

"I  want  to  call  your  attention  to  the  attitude  of  those  great 
spirits  and  hearts  of  our  American  leaders  of  humanity.  Our 
literature,  our  science,  our  art,  our  religion  team  with  righteous 
protest  against  the  so-called  legal  execution  of  our  fellow  men. 
Those  who  have  led  us  into  the  clearer  lights  of  duty  and  re- 
sponsibility have,  without  exception,  pleaded  for  the  abolition 
of  this  hideous  disgrace  and  bloody  inheritance  from  a  brutal 
age.  Lincoln  wrote,  'God  helping  me,  I  will  never  sign  the  death 
warrant  of  any  man  so  long  as  I  live.'  Bryant  said,  'I  am 
heartily  with  you  in  your  warfare  against  the  barbarous  practice 
of  punishment  by  death'.  Whittier  said,  'I  do  not  regard  the 
death  penalty  essential  to  the  security  and  well  being  of  society. 
Its  total  abolition  and  the  greater  certainty  of  conviction  that 
would  tend  to  diminish  rather  than  increase  the  crimes  it  is  in- 
tended to  prevent.'  Longfellow  said:  "I  am  and  have  been  for 
many  years  an  opponent  of  capital  punishment'.  Horatio  Sey- 
mour said,  'I  am  decidedly  in  favor  of  the  softening  of  the  crim- 
inal code.'  Dr.  Benjiman  Rush  said:  'The  power  over  human 
life  is  the  sole  prerogative  of  him  who  gave  it.  Human  laws 
therefore  are  in  rebellion  against  this  prerogative  when  they 
transmit  it  to   human  hands. 

Lange's  Commentary;  Vol.  I,  pp  327  ff. 

"God's  lenity  with  Cain  was  a  revelation  of  man's  iniquity 
when  the  death  penalty  is  absent.  After  Cain's  life  was  spared 
no  murderer  had  the  fear  of  God  in  his  heart  ....  Reformers, 
so  calld,  are  likely  to  call  the  taking  the  life  of  the  murderer 
revenge,  no  distinction  being  made  between  revenge  and  ven- 
geance ....  The  word  revenge  always  denotes  something 
angry   and    personal,    while    the   word   vengeance   is    the    requital 

of  justice-holy,   invisible,  and  always  free  from  passion 

On  this  blunder,  altho  it  is  often  a  malicious  misrepresentation, 
these  anti-gallows  advocates  have  coind  the  almost  senseless 
phrase,  "legalized  murder".  ...  If  the  murderer  is  punisht  by 
death  simply  because  he  deserves  it,  also  because  God  has  com- 
manded it,  and  because  the  magistrate  and  executioner  are  only 
carrying  out  the  command  of  God,  then  all  opposition  to  the 
death   penalty   on   the   ground   that   it   is   revengeful   must   fall   to 
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the  ground,  having  neither  force  nor  relevancy  .  .  .  The  com- 
munity is  not  only  permitted  to  take  the  life  of  a  murderer,  but 
are  unconditionally  commanded  to  do  so.  In  no  other  way 
can  the  community  itself  escape  the  awful  responsibility  of  vio- 
lating a  command  of  God  on  the  one  hand,  and  suffering  from 
an  increase  of  crimes  of  violence  on  the  other." 

From  an  Ex-Convict 

"This  letter  is  from  an  ex-convict.  I  have  known  many  men 
convicted  of  murder.  I  knew  them  very  well  for  I  was  confined 
with  them  for  nearly  two  years.  During  that  time,  I  made  a 
first  hand,  intensive  study  of  some  of  the  worst  criminal  cases 
on  record,  and  found  nothing  to  justify  capital  punishment.  I 
came  to  this  conclusion,  not  because  of  any  sympathy  or  sen- 
timent for  the  culprits,  but  thru  the  conviction  that  an  individual 
sin,  augmented  by  a  public  one  does  not  become  a  virtue. 

Death  pales  into  insignificance  when  compared  with  life 
imprisonment.  Consider  what  it  means  to  be  continually  re- 
minded of  one's  crime  by  ever  present  bars.  To  dream  of  what 
might  have  been  in  contrast  to  the  prison.  To  long  each  day  for 
freedom  and  spend  the  night  in  jail,  day  after  day,  year  after 
year!  If  there  be  some  who  think  revenge  rightfully  belongs 
to  the  state,  I  am  glad  to  point  to  its  victim  as 
being  equally  inspired.  No  human  being  alone  ever 
wrought  his  own  destiny,  especially  an  undesirable  one. 
Some  dance  it  thru,  others  crawl  or  fight  it  thru;  but  seldom 
as  they  choose,  rather  as  they  are  bidden  .  .  Heritage  and  en- 
vironment motivate  us  all.  Man  is  only  master  of  his  soul  to 
the  extent  that  the  captain  is  master  of  his  ship.  There  are 
times  when  no  courage,  will,  or  character  avails  against  the  hand 
of  death." 
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NEWSPAPER  COMMENTS  ON  THE  GERALD  CHAPMAN 

EXECUTION 

The  Nation;  Mar  20,  1873. 
"A  life  sentence  has  no  advantage  over  the  death  penalty  on 
the  score  of  humanity.  If  a  criminal  can  be  made  to  believe  that 
a  life  imprisonment  is  certain  to  be  for  life  (but  life  penalties 
are  not  in  fact  for  life)  it  would  be  terrible.  Insanity  is  fifteen 
times  more  prevalent  among  life  convicts  than  others.  Put  one 
hundred  men  in  prison  with  no  hope  that  they  may  ever  leave 
its  gloomy  walls,  and  take  away  all  hopes  of  ameliorating  their 
surroundings,  and  not  one  would  be  left  alive  in  fifteen  years. 
Such  a  life  imprisonment  would  be  substituting  death  by  slow- 
torture  for  death  at  one. stroke." 

Mass.    Civic   Alliance    Bulletin;    Vol.   4,    No.    1 
U.  S.  Census  Upholds  Hanging 

The  state  of  Maine  abolisht  capital  punishment  in  1887,  and 
Rhode  Island  in  1852.     There  were 

77%  more  murders  in  Maine  than  in  Massachusetts. 

92%  more  murders  in  Maine  than  in  Vermont. 

109%   more   murders  in   Maine  than  in  Connecticutt. 

360%    more   murders  in   Maine  than   in   New   Hampshire. 

154%  more  murders  in  Rhode  Island  than  in  Massachusetts. 

175%   more  murders  in    Rhode   Island   than  in   Vermont. 

200c/c   more  murders  in   Rhode   Island  than  in  Connecticut. 

560%  more  murders  in  Rhode  Island  than  in  New  Hampshire. 

Thus  the  U.  S.  Census  has  demonstrated  that  the  weaken- 
ing of  the  death  penalty  in  civilized  states  is  a  return  to  bar- 
barism. 

New  Republic 
"Capital  punishment  is  a  failure  because  juries  refuse  to 
convict  when  to  do  so  means  the  taking  of  a  life  on  their  re- 
sponsibility. There  are  ample  figures  to  support  this  conten- 
tion, as  Warden  Lawes  has  pointed  out  over  and  over  again  .  .  . 
It  is  because  we  put  men's  lives  at  stake  in  capital  cases  that 
we  permit  the  scandalous  delays  which  disgrace  our  courts. 
It  is  the  jeopardizing  of  the  criminal's  life  which  explains  and 
makes  necessary  our  amazing  solicitude  for  his  protection  in 
his  rights.  Abolish  capital  punishment  and  murderers  will  be 
punisht — or  cured — or  gotten  out  of  harm's  way  with  universal 
approval.  Abolish  capital  punishment  and  it  will  be  no  longer 
possible  for  judges  and  prosecutors  to  exhibit  their  sadistic  pro- 
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clivities  to  the  world  under  guise  of  superior  morality.  Abol- 
ish capital  punishment  and  you  will  take  away  half  the  fun  in 
the  tabloid  method  of  treating  crime — along  with  the  debauch- 
ing consequences  upon  public  opinion.  Abolish  capital  punish- 
ment and  sensational  ladies  will  no  more  send  flowers  to  mur- 
derers than  they  would  send  flowers  to  a  guinea  pig  in  a  path- 
ological  laboratory." 


The  New  York  Times 
"The    prevalence   of   crime   does    not    vary   with    the   severity 
with  which  it  is  punisht,  but  with  the  general  state  of  morals  and 
education. 

"Unless  prisons  are  made  more  reformative  than  they  are 
now,  putting  men  behind  the  bars  is  a  device  quite  as  crude  and 
nearly  as  cruel  as  is  hanging  or  electrical  execution. 

Sept.  14,  1925  It  is  only  conjecture  that  if  capital  pun- 
ishment were  abolisht  that  juries  would  not  hesitate  conviction 
on  sufficient  evidence  of  guilt  .  .  .  Judge  Mancuso  is  quite 
right  when  he  says  that  capital  punishment  is  not  a  deterrent 
in  New  York,  but  why  abolish  it  on  the  ground  that  thru  the 
sentimentality  and  weakness  of  the  jurors,  the  tendency  of 
judges  to  rule  in  favor  of  the  defendant  on  exceptions  taken, 
and  because  of  the  loopholes  in  criminal  procedure,  the  defend- 
ant in  the  majority  of  cases  is  not  convicted,  or  later  escapes 
on  technicalities.  Capital  punishment  when  it  is  not  capital  pun- 
ishment is  evidently  not   a  deterrent. 

Dec.  22,  1925:  The  alleged  uselessness  of  capital  punish- 
ment would  be  better  proved  after  we  had  tried  the  effect  of  it 
on  our  murderers.  As  it  is,  while  most  of  the  states  pretend  to 
have  the  death  penalty,  in  not  one  of  them  is  it  inflicted  on 
more  than  a  minute  fraction  of  those  who  kill,  and  jurors  utilize 
almost  any  excuse  they  can  find  or  invent  for  turning  in  verdicts 
that  make  the  punishment  for  murder — if  any — prison  for  brief 
terms. 

"It  is  a  noticeable  fact,  bearing  on  this  problem,  that  in 
the  countries  where  the  homicide  record  is  the  lowest,  the  man 
who  does  commit  murder  is  not  only  nearly  sure  to  hang,  but 
has  a  prompt  and  short  trial,  and  few  or  no  appeals  to  higher 
courts.  Yet  nobody  would  say  that  in  England  or  Canada  inno- 
cent men  are  put  to  death  oftener  than  here. 
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Lit.  Digest,  Apr.  24,  1926 
The  Detroit  Free  Press:.  "Some  people  think  that  the  path- 
ological finickiness  over  the  execution  of  the  enemies  of  society 
which  is  prevalent  in  this  country  is  an  evidence  of  superior 
sensitiveness,  refinement  and  humaneness.  Actually,  it  indi- 
cates a  lack  of  emotional  balance,  sound  judgment,  and  intellec- 
tual competency.  In  its  practical  effect,  it  is  an  exhibition  of 
that  same  streak  of  callousness  regarding  the  protection  of 
others  to  which  we  refer  elsewhere  in  local  traffic  killings.  It 
is  one  of  the  factors  that  prolong  the  homicide  list  in  America." 

Providence  (R.  I.)  News:  "We  doubt  very  much  whether 
the  type  of  men  who  would  commit  murder  is  likely  to  be  dis- 
suaded by  Chapman's  fate.  It  is  a  side  of  the  question  on  which, 
very  frankly,  we  find  it  hard  to  make  up  our  minds.  There  are 
statistics  quoted  to  one  effect  and  to  the  other  that  throw  con- 
siderable doubt  on  the  value  of  capital  punishment  as  a  preventer 
of  crime.  Warden  Lawes  of  Sing  Sing,  and  others  who  are  sup- 
posed to  know  much  about  it,  believe  it  is  not  an  effcetive  de- 
terrent. 

The  people  of  Rhode  Island  satisfied  themselves  on  the 
subject  many  years  ago,  and  abolisht  capital  punishment.  It  is 
of  considerable  significance  that  tho  we  are  suffering  from  a 
crime  wave  over  the  rest  of  the  country,  we  have  had  to  hold 
very  few  trials   for   murder   in   recent   years." 

New  York  Sun:  "Chapman  had  the  advantages  of  good 
mental  equipment,  and  of  growing  up  in  a  prosperous  period, 
rich  in  material  opportunities.  During  his  lifetime  religious  and 
social  agencies  affording  to  those  who  desired  it  the  chance  to 
learn  or  to  fit  themselves  for  other  callings  were  extraordinarily 
active  and  efficient  .  .  .  Thousands  improved  their  opportuni- 
ties, and  if  Chapman  did  not  the  fault  was  more  likely  to  be  in 
him  than  in  a  phase  of  civilization,  which  in  spite  of  the  miseries 
that  flow  from  the  infirmities  of  humanity,  embodies  the  fruits 
of  the  unselfish  efforts  of  countless  virtuous  and  wise  men  and 
suffices  to  the  needs  of  the  great  majority." 

"To  restrain  and  punish  his  kind  is  not  mere  retaliation: 
it  is  a  necessary  and  instinctive  act  of  self-preservation  by  which 
sober,  responsible,  law-abiding  citizens  try  to  protect  their  lives 
and  their  possessions  from  the  anti-social  elements  that  seek 
luxury    without   toil,   reaping   where    others    sowed." 
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BRIEF  POINTS  FOR  BOTH  SIDES 

Give  capital  punishment  a  fair  trial  before  you  try  to  abolish 
it. 

If  punishments  fail  to  check  murder,  shall  we  make  them 
milder? 

It  is  claimed  that  capital  punishment  does  not  deter  all  mur- 
derers;— therefore  it  does  not  deter  any.     Logic! 

* 
We  cannot  say  that  capital  punishment  is  the  sole  deterrent 

to  murder  but  we  can  say  that  it  is  the  greatest  deterrent. 

"Capital  punishment  disgraces  the  family  of  the  murderer"; 
—as  if  it  were  not  already   disgraced   to  the  utmost  limit. 

Capital  punishment  is  undoubtedly  diminishing  thruout  the 
civilized    world;    yet    murder    is    increasing    only    in    the    U.    S. 

In  Italy  55  per  cent  of  the  murder.-  were  by  "recidivists",  in 
Belgium  49  per  cent,  in  France  46  per  cent,  in  Austria  45  per 
cent. 

The  negative  would  tax  a  man  to  help  support  in  idleness 
the  murderer  who  killd  his  wife  and  child,  and  call  it  superior 
civilization! 

"Capital  punishment  encourages  lynching"; — the  commonest 
excuse  offered  for  lynching  is  that  if  the  law  wont  punish  the 
people  must. 

The  negative  have  much  to  say  about  "modern"  ideas  being 
against  capital  punishment.  By  "modern"  they  merely  mean 
their  own  ideas. 

It  is  absolutely  certain  that  the  murderer  who  is  executed 
will  never  murder  another  person.  This  cannot  be  said  of  any 
other    punishment. 

Why  keep  men  alive  who  are  forever  barred  from  human  so- 
ciety? It  is  not  life  that  we  give  them,  but  death  long  drawn  out, 
and  we  can  do  no  less. 

Both  capital  punishment  and  life  imprisonment  have  been  so 
nearly  abolisht  practically  that  their  complete  abolition  could  not 
make  much  difference. 

We  do  not  hesitate  to  kill  wholesale  in  war,  mobs,  insurrec- 
tions, and  many  we  thus  kill  are  good  people,  opposing  wrongs 
and  seeking  justice  and  right. 

All  must  agree  that  either  the  death  penalty  must  be  rigidly 
enforced  or  it  must  be  aholisht  entirely.  It  can't  be  enforced- 
the  only  alternative  is.  its  abolition. 
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Jesus  commanded  us  not  to  cast  pearls  before  swine,  lest 
they  turn  again  and  rend  us.  This  is  very  suggestive  of  the  way 
the   negative   would   treat   murderers. 

What  we  want  is  to  stop  murder.  Capital  punishment  does 
not  do  it:  it  never  has  done  it;  there  is  no  reason  to  expect  that  it 
ever  will  do  it.     Then  why  continue  it? 

The  instinct  of  self-preservation  is  the  most  powerful  we 
have.  "All  that  a  man  hath  will  he  give  for  his  life".  The 
death  penalty  is  the  greatest  punishment. 

Why  should  the  public  lower  itself  to  the  level  of  the  mur- 
derer in  its  estimation  of  the  sacredness  of  life?  What  can  be 
gaind  by  it  except  to  increase  the  resulting  evils? 

Murderers  can  easily  abolish  capital  punishment  by  ceasing 
to  murder.  For  society  to  abolish  it  while  murderers  go  on  mur- 
dering ought  to  be  unthinkable  to  a  sane  mind. 

It  is  said  that  capital  punishment  causes  an  increase  of 
murder.  Has  anybody  ever  seen  a  man  who  committed  murder 
because  he  felt  sure  that  he  would  be  hung  for  it? 

Even  if  it  could  be  shown  that  capital  punishment  increases 
murder,  it  would  still  be  just  to  the  murderers,  and  would  effec- 
tually  protect   society  from   further  murders  by  him. 

One  may  become  so  anti-social  and  disloyal  that  his  removal 
is  a  choice  of  evils.  Even  if  there  were  insuperable  objection- 
to  killing  a  murderer,  his  continued  living  would  be  a  far  greater 
evil. 

The  chief  negative  argument  is  that  capital  punishment  is  not 
a  deterrent  to  murder.  How  can  it  deter  unless  it  is  enforced? 
How  can  it  be  enforced  with  all  the  senseless,  maudlin  opposition 
to  it? 

It  is  not  the  punishment  threatend  but  the  probability  that  it 
will  be  inflicted  that  exerts  all  the  deterring  effect.  To  threaten 
punishments  that  cannot  be  inflicted  half  the  time  is  worse  than 
futile. 

The  negative  do  not  need  to  prove  anything;  they  only  need 
to  "feel"  that  they  are  right,  and  that  settles  it.  To  prove  capital 
punishment  is  wrong,  impracticable  and  unreasonable  is  too  irk- 
some. 

The  first  duty  of  society  to  the  criminal  and  to  the  com- 
munity is  to  make  it  certain  that  he  will  never  kill  any  one  else. 
Capital  punishment  is  the  only  punishmment  which  infallibly 
does   this. 
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That  every  murder  unpunisht  or  lightly  punisht  is  a  viola- 
tion of  the  moral  order  seems  so  axiomatic  as  to  be  scarcely 
capable  of  discussion.  No  proof  could  make  it  any  plainer  than 
it   already   is. 

It  is  absurd  to  babble  about  the  murderer's  rights;  he  for- 
feits them  when  he  kills  a  fellow  man.  He  has  a  right  to  a  fan- 
trial  of  course  but  that  ends  when  the  trial  ends  in  finding  him 
guilty    of    murder. 

Many  calld  for  jury  service  escape  an  irksome  task  by  saying 
they  have  conscientious  scruples  about  condemning  a  man  to  death. 
It  is  doubtless  very  often  true  that  escaping  jury  service  has 
much   to   do   with   it. 

Perhaps  we  cannot  yet  clearly  see  thai,  to  the  murderer 
about  to  kill,  the  reflection  that  if  I  kill  this  man  society  will  deal 
with  me  in  gentleness  and  sorrow,  may  deter  more  than  any  dread 
of  social  vengeance. 

It  is  a  notable  fact  that  when  capital  punishment  was  abolisht 
in  Oregon  the  vote  was  so  close  that  the  majority  for  abolition 
was  only  157.  When  it  was  reestablisht  the  majority  was  over 
seventeen   thousand. 

It  is  claimd  that  the  state  does  not  have  authority  to  kill 
a  murderer,  and  that  executions  are  "legalized  murder".  If  the 
execution  were  legal  it  would  not  be  murder;  if  it  were  murder 
it  would  not  be  legal. 

If  the  deatli  penalty  were  removed  the  man  who  attempts  to 
rob  your  house  at  night  has  tie  advantage.  He  is  a  far  better  marks- 
man than  you,  so  that  if  he  can't  be  hung  he  is  much  less  apt  to 
lose  his  life  than  you. 

Police  commissioner  McLaughlin  of  New  York,  declares  that 
the  talk  of  abolishing  capital  punishment  is  a  menace  to  public 
safety.  If  it  were  abolisht,  crimes  of  violence  would  increase 
enormously,  he  thinks. 

A  majority  of  wardens  sympathize  with  murderers  and  op- 
pose capital  punishment.  If  instead  they  had  to  associate  daily 
with  the  families  of  the  victims  of  those  murderers  their  atti- 
tude would  be  different. 

The  affirmative  claim  that  one  merit  of  capital  punishment 
is  that  it  effectually  prevents  the  murderer  from  killing  any  more 
victims.  Well,  if  it  works  so  satisfactorily  why  not  kill  all  criminals 
for  every  kind  of  crime? 

The  affirmative  assume  that  nothing  can  restrain  murder 
but    force.      They   ignore    entirely   the   infinitely   greater   spiritual 
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forces  which  work  in  the  human  heart  and  make  murder  impos- 
sible at  its  very  source. 

The  negative  would  treat  murders  much  as  the  Hindoos 
treat  cobras  and  monkeys.  They  will  not  permit  them  to  be  killd 
and  so  the  appalling  destruction  of  life  and  property  goes  on.  It 
is  one  of  the  woes  of  India. 

Life  is  so  infinitely  precious  that  its  taking  cannot  be  justi- 
fied without  the  clearest  and  most  convincing  evidence.  The 
presumption  against  it  is  so  strong  that  to  many  minds  nothing 
can  justify  capital  punishment. 

Dr.  Cadman  says  that  in  order  to  be  fully  effective,  execu- 
tion should  follow  the  murder  within  a  few  weeks.  Such  things 
often  happen  in  England;  but  with  us,  if  the  criminal  has  money 
enough  it  may  take  many  years. 

The  negative  assert  that  most  murders  are  committed  in  a 
heat  of  passion.  The  question  as  stated  does  not  include  such 
homicides.  Where  is  there  evidence  of  passion  in  a  burglar,  a 
bandit,  a  bank  robber,  and  such? 

That  Capital  punishment  does  not  increase  murder  in  con- 
clusively shown  by  the  experience  of  Canada,  Great  Britain,  Ger- 
many, and  most  of  Europe.  They  are  a  demonstration  of  the 
falsity  of  the  claim  of  the  negative. 

Maine  voted  to  abolish  the  death  penalty  chiefly  on  account 
of  the  reaction  against  the  hanging  of  one  Wagner  who  was 
thought  to  have  been  innocent.  But  Wagner's  own  attorney  said 
that  he  was  "as  guilty  as  the  Devil". 

Paul  said:  "If  I  have  done  anything  worthy  of  death  I  re- 
fuse not  to  die."  That's  the  talk  of  a  real  man.  He  would  not 
commit  an  offense  and  then  try  to  sneak  out  of  its  punishment,  nor 
permit   his  friends  to   suggest  it  even. 

It  is  not  a  question  of  the  relative  merits  of  capital  pun- 
ishment and  life  imprisonment  as  punishments;  the  question  is, 
which  will  check  our  murder  rate,  a  penalty  that  we  can't  en- 
force, or  a  penalty  that  we  can  enforce. 

England  stands  as  an  irrefutable  argument  against  the  aboli- 
tion of  capital  punishment.  In  no  other  country  is  the  death  penalty 
so  sternly  enforced;  and  in  no  other  country  is  murder  diminishing 
while   increasing   almost   everywhere   else. 

No  honest  person  will  or  can  question  that  the  state  should 
do  all  in  its  power  to  protect  its  citizens.  Can  it  be  said  to  do 
this  when  it  pardons  murderers  as  it  does,  or  adopts  a  policy  which 
gives  them  good  ground  to  expect  such  lenience? 
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Justice  is  even-handed;  its  emblem  is  a  pair  of  scales  with 
two  scale  pans,  one  for  the  crime  and  the  other  for  the  punish- 
ment; the  penalty  should  equal  the  offense.  The  negative  would 
replace  the  scales  with  something  like  a  bouquet. 

A  natural  penalty  or  punishment  is  where  the  sinner's  ow:. 
act  it  returnd  upon  his  own  head.  Herbert  Spencer  urged  this 
even  for  children.  Least  of  all  can  the  offender  justly  complain 
at  such  punishment,  for  he  is  only  getting  what  he  gave. 

The  feeling  that  human  life  is  sacred,  is  right,  but  it  should 
be  consistent  and  not  hypocritical.  We  kill  more  men  in  coal 
mines  every  year  merely  to  save  a  little  money  than  are  hung  in  a 
century.     Isn't  the  miner's  life  as  sacred  as  the  murderer's? 

The  history  of  San  Francisco  during  the  days  of  the  "Vig- 
ilance Committee"  shows  in  a  very  remarkable  way  how  the 
certainty  and  swiftness  of  punishment  checkt  murder.  The 
vigilant   committee   was   illegal   but   expediency   demanded   it. 

If  murderers  are  not  restraind  by  something  adequate  what 
is  to  become  of  us?  Shall  we  give  up  security  of  life  while  the 
negative  try  out  their  mistaken  theories?  Must  the  day  come 
when  we  cannot  risk  a  dark  street  or  a  country  road  at  night? 

Four  attempts  on  the  life  of  Queen  Victoria  were  made 
during  the  first  year  of  her  reign.  Parliament  prescribed  the 
death  penalty  for  even  an  attempt  on  the  life  of  a  sovereign,  and 
she  was  never  attacked  again  during  her  long  reign  of  60  years. 

The  negative  say  that  the  murder  is  the  victim  of  hered- 
ity or  disease  or  environment  and  therefore  should  not  be 
executed.  But  this  argument  proves  too  much.  If  society  and 
nature  are  responsible  for  the  murderer's  act  why  punish  him 
at   all? 

The  state  must  make  it  as  clear  as  anything  can  be  that  mur- 
der will  not  be  tolerated.  We  cannot  catch  all  murderers;  often 
there  are  no  witnesses;  very  often  there  is  not  sufficient  proof. 
What  else  can  we  do  then  but  make  the  most  of  those  we  do 
catch? 

Many  murders  are  committed  by  "recidivists",  those  who 
have  murderd  before.  Every  one  of  such  would  be  prevented 
by  capital  punishment.  Every  one  who  opposes  the  death  pen- 
alty assumes  some  of  the  responsibility  for  all  murders  by  re- 
cidivists. 

Such  a  reflection  would  be  far  more  likely  to  produce  the 
right  feelings  towards  his  fellow  men  than  any  possible  fear  of 
punishment.     For  even  if  fear  should  restrain  a  murderer  in  one 
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instance  it  would  leave  him  unchanged  and  ready  for  the  next 
temptation. 

To  threaten  a  dreadful  punishment  and  then  not  inflict  it 
makes  the  threat  ridiculous.  It  cannot  have  any  deterrent  effect 
whatever.  The  mere  direness  of  the  threat  has  no  weight  what- 
ever unless  there  is  probability  that  it  will  be  carried  out,  can'r 
the    affirmative    see    this? 

The  negative  argue  for  life  imprisonment;  so  do  the  affir- 
mative. We  have  long  had  all  the  merit  there  is  in  life  im- 
prisonment. If  capital  punishment  has  been  a  failure  so  has 
life  imprisonmment;  and  an  even  greater  failure  because  it  has 
been    used   so   much    more. 

With  the  increase  in  civilization  the  normal  man  is  more 
and  more  averse  to  taking  life;  he  recoils  from  it  more  and  more 
vigorously.  While  this  is  his  personal  feeling  it  is  impossible 
to  keep  it  from  influencing  public  opinion  and  feeling,  for  the 
public  is  made   up  of  individuals. 

We  don't  have  to  look  into  the  minds  of  criminals  to  see 
if  capital  punishment  deters;  we  need  only  to  look  into  our  own 
minds.  Would  the  knowledge  that  committing  an  act  would 
result  in  a  disgraceful  death  deter  us  any?  He  is  a  dangerous 
man   who  would  not  be  so  deterd. 

The  negative  tell  us  that  Cain  was  not  executed.  Yet  his 
fate  was  such  that  he  cried  out,  "My  punishment  is  greater  than 
I  can  bear".  Tho  he  would  not  be  executed  under  the  terms  of 
our  question,  yet  his  punishment  was  ample;  but  his  case  is 
irrelevant   to    the   present    discussion. 

The  United  States  has  14  times  as  many  homicides  as  On- 
tario, Canada;  17  times  as  many  as  England  and  Wales;  18  times 
as  many  as  Scotland;  30  times  as  many  as  Germany;  36  times  as 
many  as  Switzerland;  twice  as  many  as  Italy,  the  worst  country 
in  the  world  except  the  United  States. 

Prison  guards  and  officials  are  often  killd  by  murderers  in 
the  effort  to  escape.  The  life  of  every  prison  official  is  in  con- 
stant danger,  which  increases  with  the  number  of  desperate 
criminals.  Will  the  negative  assume  this  increast  danger  them- 
selves  or    try    to   put   it    off   on   others? 

The  negative  urge  that  reformation  is  the  end  and  purpose 
of  all  punishment.  It  is  AN  end  beyond  question,  but  not  the 
only  end.  If  a  man  run  amuck  and  has  killd  several  persons, 
the  first  duty  of  society  is  not  to  reform  him.  but  to  stop  his 
killing   by   any    means   within    its   power. 
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If  murder  were  decreasing  the  time  might  come  when  capital 
punishment  would  be  abolisht  automatically  by  the  natural  re- 
vulsion to  taking  human  life.  This  revulsion  would  increase 
as  murder  became  rarer.  But  to  abolish  any  deterrent  whatever 
while  murder  is  increasing  is  utterly  irrational. 

Many  who  are  opposed  to  capital  punishment  do  all  they 
can  to  discredit  the  law;  many  newspapers  as  a  matter  of  en- 
terprize  "play  up"  every  execution  to  the  limit,  especially  every 
revolting  feature,  doing  their  utmost  to  bring  the  law  into  con- 
tempt.    Is  it  any  wonder  that  murders  increase? 

Capital  punishment  defeats  its  own  purposes.  It  is  easier 
to  escape  punishment  for  murder  than  for  any  other  crime,  for 
juries  do  not,  and  will  not  and  cannot  give  full  credence  to  testi- 
mony which  puts  a  life  in  jeopardy,  as  in  other  crimes.  They 
will  not  assume  the  responsibility  of  such  a  verdict. 

We  have  seen  everywhere  that  courts  and  juries  will  not 
use  the  death  penalty,  and  there  is  no  way  on  earth  to  compel 
them  to.  There  is  no  other  instrumentality  thru  which  we  can 
work.  If  we  cannot  get  the  death  penalty  used  then  why  not 
take    the  best   thing   in    sight — life   imprisonment? 

Men  used  to  go  armd.  They  don't  now  because  of  the  solemn 
assurance  of  the  government  that  it  will  protect  every  citizen. 
Now  when  the  state  tries  to  do  this  the  negative  raise  the  whine, 
"Oh  you  musn't  hurt  the  feelings  of  the  murderer;  you  must  edu- 
cate him  and  throw  around  him  cultural  influences". 

We  have  jails,  penitentiaries,  courts,  police,  sheriffs,  detec- 
tives in  abundance  but  still  murders  increase.  Shall  we  therefore 
do  away  with  all  these?  If  this  argument  is  valid  in  the  case 
of  capital  punishmment  why  not  in  the  case  of  all  other  means 
and  restraints?  We  must  be  governd  by  reason  not  irrational 
feeling. 

A  bandit  fires  at  a  victim  who  resists  but  misses  a  vital 
part.  According  to  the  affirmative  he  could  not  be  hung  tho 
his  guilt  is  not  in  the  least  affected  by  his  bad  aim.  If  he  were 
hung  it  would  be  for  his  good  marksmanship.  If  life  imprison- 
ment is  sufficient  for  the  former,  why  not  the  latter?  The  guilt 
is    identical. 

It  is  argued  that  society  has  no  moral  right  to  take  the  life 
of  a  human  being.  Why,  then,  is  it  not  equally  true  that  it 
has  no  right  to  take  a  man's  liberty?  Neither  can  it  restore  to 
the  murderer  the  years  he  spends  in  prison.  If  society  has  the 
right  to  take  only  what  it  can  restore  how  is  adequate  punish- 
ment possible? 
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Psychology  has  made  in  recent  years  some  terrible  revela- 
tions in  "alternate  personality."  Many  a  man  has  been  hung 
for  having  a  brain  tumor,  or  some  brain  derangement  which  af- 
fects his  action.  These  facts  are  known  beyond  all  question,  or 
possibility  of  doubt.  Do  the  affirmative  wish  to  hang  a  man 
for  being  sick? 

It  is  clearly  taught  by  the  world's  experience,  that  if  the 
penalty  for  a  crime  is  made  too  great  it  cannot  be  enforced.  All 
authorities  agree  that  certainty  is  a  far  greater  restraint  than 
severity  of  punishment.  It  is  clear  that  by  retaining  the  ancient 
severity  we  are  sacrificing  the  certainty  which  is  the  more  im- 
portant  deterrent. 

There  can  be  no  doubt  that  the  insistence  upon  a  punish- 
ment which  courts  and  juries  will  not  inflict  and  cannot  be  com- 
peld  or  induced  to  inflict  is  the  chief  cause  of  the  present  in- 
crease in  the  murder  rate.  The  affirmative  know  they  can't 
enforce  their  law;  why,  then,  don't  they  consent  to  a  law  that 
can  be  enforced? 

It  is  said  that  capital  punishment  belongs  to  the  stern  Old 
Testament  code.  But  it  was  not  only  not  rejected  by  the  New 
Testament  but  reiterated.  "He  that  killeth  by  the  sword  must  be 
killd  with  the  sword"  is  from  Revelations;  and  "He  that  taketh 
the  sword  shall  perish  by  the  sword"  was  among  the  very  last 
teachings  of  Jesus. 

Substitution  of  life  imprisonment  for  capital  punishment 
would  sentence  all  prison  guards  and  officials  to  a  more  haz- 
ardous service.  The  most  desperate  criminals  would  accumu- 
late, and  since  they  would  already  be  undergoing  the  utmost 
punishment,  do  what  they  might  no  greater  punishment  could 
be   meted  out  to   them. 

Every  declaration  of  war  by  a  government  sentences  to 
death  many  citizens.  The  safety  of  the  nation  demands  it,  and 
soldiers  often  volunteer  without  compulsion.  But  if  a  nation 
may  sentence  its  best  to  death  for  the  sake  of  the  public  safety 
and  welfare,  why  may  it  not  remove  its  worst  and  most  danger- 
ous  for   the   same   reason? 

Capital  punishmment  is  demoralizing.  No  man  is  better  off 
from  having  seen  a  man  hung  or  killd  in  any  way.  It  hardens, 
brings  thousands  to  see  a  hanging  is  an  immeasurable  injury  to 
society.  When  this  is  not  permitted  the  newspapers  are  full 
of   all    the    sickening   details. 

Capital    punishment    allows   abundant   opportunity    for    repen- 
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tance  and  supplies  the  mental  conditions  most  favorable  to  it. 
It  is  certain  that  a  man  who  would  not  repent  in  the  presence 
of  immediate  death  would  never  repent  under  any  other  circum- 
stances. And  this  repentance  is  not  followd  by  temptation  or 
opportunity  for  backsliding. 

The  negative  tell  us  that  the  courts  will  not  enforce  capital 
punishment.  That  is  to  say:  the  negative  do  all  they  can  to 
create  sentiment  againsl  capital  punishment  and  then  use  their 
success  in  misleading  the  public  as  an  argument.  We  do  not 
weigh  the  correctness  of  principles  by  counting  noses  but  by 
massing    facts    and    arguments. 

"Murder  is  always  murder"  say  the  negative,  whether  by  an 
individual  or  by  the  state.  Then  there's  no  difference  between 
killing  a  man  who  has  forfeited  all  right  to  live,  and  whose  con- 
tinuance is  a  menace-  to  the  whole  community,  and  the  killing  of 
an  innocent  citizen,  husband  and  father  whose  life  is  indispensable 
to  his  family  and  his  community! 

Murderers  often  swear  vengeance  against  witnesses  who 
testify  against  them,  and  even  against  jurymen  who  convict 
them.  Jurymen  and  witnesses  are  very  often  intimidated,  The 
negative  would  make  such  lives  more  insecure  by  giving  oppor- 
tunity to  the  murderer  to  execute  his  threat,  thus  annulling  what 
little   protection    the   law   affords. 

In  these  days  of  pardon  brokers  and  attorneys,  bribe  taking 
governors,  sobbing  sentimentailsts  there  is  little  liklihood  of  life 
termers  serving  out  their  sentences.  There  are  far  more  chance- 
for  the  murderer's  escape  than  of  his  spending  the  rest  of  his  life 
in  jail.  This  is  the  sole  protection  the  negative  would  offer  against 
the  robber,  the  murderer,  the  assassin. 

Society  simply  cannot  tolerate  murder.  It  would  not  only 
destroy  its  peace  and  prosperity  but  its  very  existence;  so  it  has 
no  choice  but  to  destroy  the  murderer.  To  banish  him  would 
only  put  off  the  burden  onto  another  community.  To  imprison 
him  puts  the  burden  on  the  prison  officials.  He  has  chosen 
self-destruction;    why    preserve   him? 

Whatever  society  does  to  the  criminal  must  in  the  end  be 
done  by  a  man.  The  state  a.s  >uch  cannot  spring  a  trap  or  turn  a 
switch;  it  must  get  a  man  to  do  it.  The  man  who  does  it  cannot 
avoid  the  feeling  that  he  does  it  as  himself.  He  cannot  picture  that 
his  hand  for  the  nonce  belongs  to  the  state:  it  is  his,  always  his. 
He  cannot  escape  the  feeling  that  he  does  it. 

It  is  argued  that  no  punishment  can  restore  the  life  of  the 
murderer's    victim.      True;    but    it    will    infalliby    save    the    life    of 
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other  victims,  including,  possibly,  you  and  me.  It  is  the  duty 
of  the  government  to  use  the  utmost  means  of  protection  for 
its  citizens.  But  the  argument  proves  too  much;  no  other 
punishment    will    restore    the    victim's    life    either. 

In  darker  ages  the  treatment  of  the  insane  was  often  hor- 
rible beyond  description.  They  thought  them  possest  of  a  devil 
for  whose  presence  and  indwelling  they  were  somehow  to  blame. 
Capital  punishment  is  the  last  lingering  relic  of  that  barbarous 
inhumanity.  We  hoped  the  world  was  done  with  it.  but  here 
are    the    affirmative    defending   its    last    stronghold. 

The  gist  of  the  negative  argument  is  that  we  should  abolisii 
tiie  death  penalty  because  juries  will  not  do  their  duty.  That  is 
n<>t  a  sufficient  reason.  An  educational  campaign  to  teach  jury- 
men the  difference  between  public  duty  and  private  feeling 
might  help.  A  greater  anxiety  and  determination  to  protect  the 
citizen   instead   of   the   murderer  would    help   more. 

The  revulsion  against  capital  punishment  is  certainly  gaining 
every  year;  it  is  certain  that  it  will  never  be  less  than  it  is  now 
It  fails  to  check  murder  in  the  United  States  at  the  present  nine, 
and  it  is  as  certain  as  anything  can  be  that  its  deterrent  effect  wi!l 
become  less  and  less  a-*  the  difficulties  of  enforcing  it  increase. 
These  are  patent  facts;  there  is  no  denying  them. 

It  is  very  common  for  prisoners  to  threaten  vengeance  against 
witnesses,  judges,  jurors  or  lawyers  who  were  responsible  for 
their  incarceration.  Very  often  they  and  their  families  must  live 
for  years  in  terror  of  such  vengeance,  .while  those  responsible 
for  such  a  condition  seem  entirely  indifferent  and  even  consider 
themselves  more  civilized  and  humane  than  the  rest  of  us. 

The   negative   claim   that  juries  will   not   do  their  duty,   will 
violate    their    oaths    rather    than    condemn    a    murderer    to    death 
(unless  his  victim  happens   to  be  a  near  relative).     In  our 
to  protect   society  we  are  askt   to  abandon   the   last  resort  to  ac- 
commodate sue!    jurymen!     Besides,  il   is  chiefly  the  sentimental 
ism    of   the    negative    contentions    thai  juries    unfaithful. 

It  is  a  fundamental  principle  that  punishments  should  be  p 
portional   to  the  offense.      If  a   criminal  rob  nn  100  and 

will  not  allow  me  to  recover  but  $50.      You    ire  paying  him   for  his 
robbery.      If  he  stole  $100   he   not   only   should   repay   it  but    sul 
punishment  in  addition.     With  the  death  penalty  abolish)  the  mur 
derer  would   never   suffer  as   much    loss  ! 

t  i  m . 

Taking  the  life  of  a  man  who  has  'in 
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pared  wifh  the  death  of  a  man  whose  right  to  I've  is  beyond 
question.  When  a  man  has  forfeited  the  right  to  live  he  has 
already  lost  his  life  potentially;  the  state  merely  enforces  the 
forfeit  he  himself  has  already  made.  Capital  punishment  does  no 
wrong  to  the  murderer.  He  who  showd  no  mercy  is  entitld 
to  none. 

One  of  the  causes  of  the  increase  of  crime  in  the  U.  S. 
is  doubtless  due  to  the  fact  that  we  have  practically  no  protection 
against  murder.  The  death  penalty  is  very  rarely  inflicted,  and 
life  imprisonment  is  rohhd  of  its  restraining  effect  by  pardons  by 
the  governors.  All  agree  that  restraint  of  law  is  needed  but  the 
present  condition  leaves  the  public  with  very  little  or  with  no 
protection. 

Dr.  Cheerver  tells  of  a  man  who  contest  that  he  had  killd  a 
brother  and  a  sister  for  a  little  money.  When  the  full  realization 
of  his  crime  came  to  him  he  frankly  said  there  was  no  place  for 
him  on  the  earth,  neither  in  prison  nor  out  of  prison;  that  only 
death  could  avenge  his  crime.  He  refused  to  receive  bouquets  or 
to  endorse  petitions  for  his  reprieve.  He  died  calmly  corroberat- 
ing   his  confession. 

Sir  James  Mackintosh  a  distinguisht  Englishman  declared 
that  one  innocent  man  has  been  hanged  every  three  years.  Other 
judges  have  made  even  higher  estimates.  When  we  think  of  the 
infinite  infamy  of  executing  even  one  innocent  man,  we  cannot 
escape  the  common  opinion  that  it  is  better  for  a  thousand  guilty 
men  to  go  free  than  for  one  innocent  man  to  suffer  death  in 
the  name  of  the  law. 

The  following  is  an  example  of  unfair  use  of  statistics.  Sta- 
tistics are  given  showing  that  the  convictions  in  Maine  and  Rhode 
Island  have  increast  much  more  than  in  states  retaining  capital 
punishment,  the  impression  being  sought  that  murders  have  also 
increast  in  the  same  proportion.  The  facts  are  that  murder  has 
decreast  but  convictions  have  increast.  This  is  the  very  thing 
claimd  by  the  negative. 

One  amazing  feature  of  this  discussion  is  that  the  weaken- 
ing of  penalties  and  deterrents  is  advocated  at  the  very  time 
when  murder  is  most  on  the  increase.  With  a  diminishing  mur- 
der rate  society  might  relax  some  of  its  efforts  to  protect  life. 
But  with  an  increasing  murder  rate  society  should  redouble  its 
efforts  to  prevent  murder.  Capital  punishment  will  at  least  limit 
each    murderer   to   one   vcitim. 

They  say  juries  won't  convict  where  the  penalty  is  death. 
The  objection   is   wholly   groundless.      Finding  a   man   guilty   and 
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affixing  the  penalty  are  entirely  distinct  and  separate  proposi- 
tions; the  former  in  no  way  includes  the  latter.  After  the  jury 
has  found  a  man  guilty  it  then  decides  on  the  punishment.  The 
refusal  of  a  man  to  find  a  criminal  guilty  under  such  conditions 
is   plainly    treason   against    society. 

Capital  punishment  used  to  be  inflicted  in  England  for  steal- 
ing forty  shillings.  During  15  years,  555  verdicts  were  brought 
in  for  39  shillings.  The  law  was  changed  to  five  pounds  and 
then  the  verdicts  became  four  pounds  19  shillings.  We  must 
reckon  with  human  nature  as  we  find  it.  Life  imprisonment 
will  make  conviction  easier  and  so  there  would  be  more  re- 
straint  than  with  the  death   penalty. 

God  Almighty  himself  set  an  example  to  us  in  the  first 
murder.  Notwithstanding  all  the  arguments  of  the  affirmative, 
with  which  the  omnescient  mind  was  probably  familiar,  Cain 
was  not  hung,  nor  killd  with  lethal  gas  or  in  any  other  way. 
He  was  banisht,  and  if  any  serious  trouble  resulted  it  is  not 
recorded.  The  method  is  still  an  example  and  is  commended 
to  the  affirmative  as  authoritative. 

It  ought  to  be  self-evident  that  life  imprisonment  with 
greater  certainty  of  punishment  would  be  a  far  greater  deter- 
rent than  the  death  penalty  not  enforced  and  which  cannot  be 
enforced.  This  is  a  point  that  the  affirmative  cannot  get  around. 
It  is  not  a  question  of  abstract,  theoretical  justice;  but  a  ques- 
tion of  checking  the  increase  in  murder.  We  need  deterrents 
that  will  deter.     That's  the  point. 

What  does  Nature  say?  Due.-,  she  allow  her  laws  to  be 
trampld  under  feet?  Does  she  try  to  govern  by  love  where  love 
is  wholly  inapplicable?  "The  mills  of  the  Gods  grind  slowly, 
but  they  grind  exceedingly  small."  Nature  never  forgets;  in  due 
time  she  will  present  her  bill.  Unyielding,  uncompromising,  un- 
changing sternness  pervades  the  whole  universe.  Everything 
must  obey   the  laws  of  its  being  or  perish. 

Prof.  Wundt,  the  noted  German  psychologist: 

"The  most  formidable  objection  to  the  'deterrent'  theory  ol 
capital  punishment  consists  in  the  figures  furnisht  by  statistics. 
They  show  that  the  effect  of  the  death  penalty— more  especially 
when  carried  out  for  purposes  of  intimidation  after  the  manner 
of  a  public  spectacle— is  an  increase  rather  than  a  decrease  i 
offenses  which  violate  sanctity  of  human  life." 

If  we  kill  only  those  of  whose  guilt  there  is  no  shadow  of 
doubt  it  is  perfectly  evident  that  we  shall  never  kill  enough  to 
exert  any  deterring  influence  upon   murderers.     The   fact    is,   we 
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have  already  abolisht  capital  punishment  so  far  as  any  possible 
effectiveness  is  concernd.  The  negative  contend  that  we  should 
do  in  fact  what  we  have  already  done  in  practice;  that  we  should 
make  our  laws  correspond  to  our  practice. 

It  would  seem  that  punishment  ought  to  deter  men  from 
crime,  but  it  cannot  be  proved  that  it  does.  Too  many  factors 
enter  into  the  problem:  and  negative  statistics  are  always  and 
notoriously  unreliable.  An  Irishman,  being  told  that  three  wit- 
nesses would  testify  to  seeing  him  steal  a  pig,  replied,  "And  be 
jabers  I  can  get  thirty  that  didn't  see  me."  Statistics  deal 
with    facts    rather    than    with    the    absence   of    them. 

Capital  punishment  does  not  really  deter  murderers  in  their 
bloody  work.  The  negative  would  like  to  prove  this  but  facts 
are  stubborn  and  contrary;  they  won't  prove  what  it  seems  that 
they  ought  to.  The  power  of  suggestion  evidently  overpowers 
any  inhibitive  effect;  but  whatever  the  explanation,  the  facts 
are  that  capital  punishment  has  little  or  no  deterrent  effect. 
There   is   great   loss   and   no    corresponding   gain. 

There  can  be  no  possible  excuse  for  some  of  the  recent 
pardonings  of  criminals  by  governors.  Nobody  defends  it  or 
can  defend  what  is  so  clearly  a  betrayal  of  civilized  society  which 
they  have  put  in  greater  jeopardy.  Imprisonment  and  pardon 
have  been  so  overshadowd  by  capital  punishment  that  they  have 
not  been  properly  safeguarded,  as  they  certainly  and  promptly 
would  be  if  capital  punishment  were  out  of  the  way. 

The  negative  urge  that  the  abolition  of  capital  punishmment 
is  not  opinion  but  fact,  therefore  the  burden  of  the  support  of 
life  termers  should  fall  on  all  alike.  This  is  an  example  of  the 
"begging  the  question"  which  characterizes  nearly  all  the  nega- 
tive argument.  It  is  not  a  fact  that  capital  punishment  should 
be  abolisht.  It  is  by  no  means  a  fact  but  a  mere  opinion  found- 
ed  on   sentiment  instead   of  justice   and   common   sense. 

It  would  take  Omnescience  itself  sometimes  to  tell  whether 
a  man  is  guilty  or  not.  But  we  do  not  have  omnescience;  we 
do  not  begin  to  have  it.  To  determine  whether  a  man  has  the 
right  to  live  or  not  requires  knowledge  far  beyond  our  ken.  We 
cannot  and  do  not  know  all  the  extenuating  circumstances,  all  the 
infinitely  complicated  factors  that  enter  into  the  problem.  It 
would   take   omnescience   to   do   this,   infallibly   or   even   safely. 

No  doubt  one  of  the  chief  responsibilities  for  the  increase 
in  murder  in  this  country  lies  at  the  door  of  corrupt  or  chicken 
hearted  governors  who  have  pardond  so  many  criminals.  But 
such   governors    are    supported    so    much    by    the    public   that   we 
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cannot  lay  all  the  blame  there.  Cole  Blease  of  South  Carolina 
pardond  about  3500  criminals,  more  than  100  of  them  murderers, 
and  the  people  of  South  Carolina  sent  him  to  the  U.  S.  Senate. 

It  is  difficult  to  see  how  any  proposition  could  be  plainer 
than  that  it  is  easier  to  enforce  life  imprisonment  than  capital 
punishment.  It  is  plain  to  common  sense  and  besides  is  establisht 
by  statistics.  In  some  instances  the  rate  of  convictions  more  than 
doubled  after  the  abolition  of  capital  punishment.  Which  is  the 
better,  then,  a  ferocious  punishment  that  cannot  be  enforced  half 
the  time,  or  a  milder  punishment  that  can  be  enforced  all  the 
time. 

A  prominent  editorial  in  a  American  newspaper  declares  that 
no  criminal  ought  ever  to  be  put  into  a  cage!  What,  then, 
is  to  be  done  with  incorrigibles?  Probably  the  editor  would  give 
them  candy  and  tracts  and  good  books  and  games  and  movies 
until  they  enjoy  life  so  much  that  they  get  into  a  good  humor 
and  will  be  no  longer  dangerous.  If  only  the  negative  could 
be  made  to  take  care  of  dangerous  prisoners  till  they  come  tc 
their  senses! 

The  supreme  need  of  humanity  today  is  to  so  cultivate  the 
feelings  of  people  towards  each  other  that  they  will  not  desire  to 
murder.  For  where  right  feeling  exists  murder  is  impossible.  In- 
tellect can  cause  murder  only  by  working  thru  the  feelings. 
'  Capital  punishment  does  not  contribute  to  the  cultivation  of  right 
feeling  but  sinks  to  the  level  of  the  lowest.  It  keeps  us  in  the  at- 
mosphere, the  realm  of  murder  instead  of  lifting  us  out  of  it. 
and  above  it. 

The  individual  and  collective  right  to  life  and  liberty  are  ah 
firmed  in  the  Declaration  of  Independence.  But  these  rights  may 
be  made  to  vary  by  individual  conduct.  Those  who  mis 
abuse  their  rights  diminish  them  and  may  destroy  them  entirely 
Self  preservation  is  the  first  law  of  nature;  this  is  even  truer 
society  than  for  the  individual.  Every  prison  testifies  to  the  right 
of  ?ociety  to  take  away  liberty,  and  every  gallows  to  its  right  t 

take  away  life. 

The  affirmative  argue  as  if  the  state  had  all  rigl  the 

individual   none   whatever.      "All   government   pro-  the 

governd"  is  one  of  our  fundamental  maxims.     The  state  has 
powers    except    those    delegated    to    it    by    the    individuals.      The 
pre-war    German    theory    of    the    supremacy    of    the    state    never 
found    much    acceptance    elsewhere.      Delegated    powers    ar- 
course    as   valid    as    any    can    be,   but    all    powers    originate    w.th 
the  individual. 
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There  is  a  tremendous  and  growing  repugnance  to  capital 
punishment,  of  this  there  is  no  possible  doubt.  And  this  feeling 
must  be  reckond  with.  We  simply  cannot  successfully  make  and 
enforce  laws  which  outrage  public  sentiment,  feeling,  opinion,  es- 
pecially where  we  are  dependent  upon  juries  to  convict  and  upon 
the  masses  to  elect  the  enforcers  of  tl  e  laws.  That  no  law  can  be 
enforced  which  is  not  supported  by  public  sentiment  has  long 
been  a  political  axiom. 

The  cost  of  trying  prisoners  where  the  death  penalty  is  pos- 
sible is  much  greater,  some  judges  say  they  are  often  twice  as 
great.  It  is  much  more  difficult  to  get  a  jury,  for  no  one  can 
serve  who  has  scruples  against  inflicting  the  death  penalty.  It 
is  impossible  to  keep  the  single  issue  of  the  prisoner's  guilt  before 
the  jury;  there  is  the  natural  revulsion  against  killing  the  prisoner 
that  predisposes  the  jury  to  lenience,  and  makes  it  demand  too 
much  of  the  evidence. 

It  is  certain  that  the  restraining  power  of  a  punishment  is  not 
its  severity  but  its  certainty.  It  is  perfectly  evident  that  the  death 
penalty  cannot  be  made  as  certain  as  life  imprisonment.  Judges 
and  juries  simply  will  not  enforce  it  and  do  not.  Besides  the  pos- 
sibility of  the  death  penalty  makes  them  more  exacting  as  to  evi- 
dence and  proof.  When  evidence  is  to  hang  a  man,  judges  and 
juries  scrutinize  it  more  closely  for  if  mistakes  are  made  they 
can  never  be  corrected. 

It  must  be  rememberd  that  the  death  penalty  is  not  for  the 
killing  but  for  the  motive  that  causd  it.  The  affirmative  does 
not  advocate  capital  punishment  except  where  the  killing  was 
malicious,  deliberate  and  premeditated.  Any  penalty  less  than 
that  for  such  a  crime  would  be  contemptible.  Is  it  right,  just, 
or  expedient  that  the  innocent  murderd  man  should  suffer  more 
than  the  murderer?  On  what  ground  of  reason  or  justice  could 
such  a  policy  be  advocated? 

Judges  know  better  than  most  of  us  the  uncertainties  of  evi- 
dence; the  doubt  as  to  guilt  and  the  possibilities  of  innocence. 
Many  a  man  might  talk  glibly  of  capital  punishment  until  a  case 
is  put  up  to  him,  then  he  hesitates.  He  knows  that  human  tes- 
timony cannot  explore  all  the  forces  and  motives  that  cause 
men's  actions.  He  shudders  at  the  thought  of  taking  the  life 
of  a  fellow  man,  especially  when  he  knows  how  fallible  and 
doubtful  is  all  human  testimony. 

The  negative  claim  that  capital  punishment  should  be  abolisht 
because  n   u~„   faild   to   prevent   murder.      So   also,   has   life   im- 
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prisonment.  And,  furthermore,  no  punishment  has  ever  stopt 
any  kind  of  crime, — robbery,  theft,  for  example — therefore,  ac- 
cording to  the  above  claim  all  punishment  should  be  abolisht! 
They  can  escape  this  conclusion  only  by  admitting  that  punish- 
ment restrains  crime,  and  that  admission  would  apply  to  capital 
punishment  as  much  as  to  any  other. 

Comparing  nations  is  very  difficult  because  of  the  number 
and  variety  of  the  factors  that  enter  into  the  problems  of  mur- 
der. We  should  expect  more  in  a  large  and  heterogenous 
country  than  in  others.  But  in  spite  of  all  allowances  Great 
Britain,  Germany,  and  France  are  three  of  the  greatest  and 
most  civilized  nations  on  the  earth,  and  in  all  of  them  capital 
punishment  is  far  more  certain  and  common  than  in  this  country, 
and  murders  are  correspondingly  less. 

Murderers  are  often  victims  of  brain  diseases,  of  unjust 
social  conditions,  of  defective  education  and  training,  of  inherit- 
ed defects  of  many  kinds.  They  are  very  often  far  more  de- 
serving of  pity  than  blame.  The  first  duty  of  society  to  the 
murderer  is  to  reform  him  if  possible.  Whether  this  can  be  done 
or  not  can  only  be  deetrmind  by  long  patient,  and  capable  effort. 
That  we  do  not  make  adequate  efforts  at  reformation  is  no  sort 
of  proof  that  we  ought  not  nor  need  not. 

Murder  is  more  a  matter  of  feeling  than  of  reason,  and  the 
problem  cannot  be  studied  from  the  standpoint  of  mind  alone. 
It  is  useless  for  the  mind  to  call  the  feelings  hard  names;  to 
charge  them  with  being  "irrational"  and  "unreasonable".  Of 
course  they  are.  The  affirmative  seem  to  think  that  when  they 
calld  the  negative  arguments  "sentimental"  they  have  disposed 
of  them  completely.  Even  when  reason  is  used  in  murder  it  is 
applied  only  to  methods  of  carrying  it  out. 

Lots  of  people  think  that  God  Almighty  is  too  old  fashiond; 
that  He  is  not  up  on  modern  penology  and  other  ologies.  Capital 
punishment  was  ordaind  by  God  himself  after  He  had  tried  the 
world  without  it.  To  save  the  worthless  lives  of  a  few  mur- 
derers thousands  of  good  lives  had  been  sacrificed  in  vain.  The 
negative  must  prove  that  God  was  mistaken;  that  the  ancient  law- 
givers were  all  wrong;  and  the  very  large  and  respectabli 
represented  by  the  affirmative  is  also  wrong. 

A  due  regard  for  the  sacredness  of  human  life  by  the  state 

has  a  tremendous  influence  on  the  masses  of  the  people  and  a* 

doubtedly  weakens  the  propensity  to  murder. 

_  ,.  •     *  i.„k/ner  a   human   lit'-    '  " 

Every  normal  man  revolts  again**  *-K'"fc  a 
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course  he  does.     He  cannot  approve  others  doing  what  he  would 
not    do    himself.      But    our    revulsion    against    the    death    of    the 
murderer    should    be    accompanied    by    a    much    greater      revul 
sion   against  the   murder  of  his   innocent   victim. 

The  law  not  only  permits  you  to  kill  one  who  is  threaten 
ing  your  life  but  duty  to  those  dependent  upon  you  requires  you 
io  do  it.  If  it  is  right  io  take  the  life  of  one  threatening  murder, 
is  it  right  to  take  the  life  of  one  who  lias  carried  out  his  threat'' 
You  might  in  the  first  case  be  mistaken  as  to  the  would  be  mur 
derer's  intention,  but  after  he  has  committed  the  murder  there  i> 
no  doubt  whatever.  How  can  it  be  right  to  take  his  'if r  before 
he  murders  and  wrong  to  take  it  after  he  murders? 

Life  imprisonment  is  not  always  punishment  at  all.  It  gives 
many  murderers  better  food,  shelter,  clothes  than  they  ever 
knew  before.  No  more  anxiety  about  a  job,  sure  to  be  taken 
care  of  more  kindly  than  they  were  ever  able  to  take  care  of 
themselves,  a  competent  physician  when  ill — we  actually  reward 
them  more  than  punish  them.  How  ran  that  deter  a  would  b< 
murderer?  If  he  murders  for  money  and  escapes,  he  profits, 
and  if  he  does  not  escape  he  often  profits  still  more. 

The  penal  code  of  England  in  1780,  near  the  close  of  our 
Revolutionary  War,  affixt  the  death  penalty  to  240  crimes! 
During  the  20  years  reign  of  Henry  VIII,  72,000  persons  were 
put  to  death  for  various  crimes,  some  of  them  very  trivial.  The 
tremendously  significant  fact  is  that  the  abolition  of  the  death 
penalty  for  nearly  all  these  crimes  has  been  accompanied  by  an 
enormous  decrease  in  the  offenses.  This  has  been  the  result 
when  the  penalty  was  out  of  proportion  to  the  crime. 

We  cannot  justify  the  reversal  of  the  universal  judgment 
of  mankind  for  thousands  of  years  without  the  clearest  and  most 
convincing  of  reasons.  That  the  past  has  been  wrong  about 
somethings  as  it  has  climbd  upwards  is  no  sort  of  proof  that 
it  has  been  wrong  in  all  things.  We,  too,  are  doubtless  wrong 
about  some  things,  but  that  does  not  abolish  all  distinction  be- 
tween right  and  wrong.  The  greater  the  amount  of  error  we 
remove  the  larger  the  proportion  of  truth  that  remains. 

Katheen  Norris  is  willing  to  be  one  of  ten  women  to  go  to 
the  electric  chair  if  it  would  bring  about  the  abolition  of  capital 
punishment.  A  safe  offer,  for  the  ten  women  couldn't  possibly 
^^^icxeunless  they  had  committed  peculiarly  diabolical  crimes, — 
nothing  eTst  ^...u  sencj  a  WOman  to  the  chair, — and  then  where 
do  the  ten  innocent  victims  tom,  in?  This  ignoring  the  victim  o? 
murder*    is   the    vice    of   all    negative    arguments.      They    have    in 
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finitely  more  10  bay  about  the  murderer  than  of  his  victim. 

If  conviction  meant  death  it  is  certain  that  many  jurymen 
would  vote  to  acquit  a  prisoner.  And  since  the  death  penalty  is 
possible  it  is  natural  for  jurymen  to  fear  that  it  might  result  if 
he  voted  for  conviction.  The  plain  result  is  that  it  takes  less 
convincing  evidence  to  acquit  than  to  convict.  This  has  already 
gone  so  far  that  courts  are  losing  the  confidence  of  the  people 
as  a  means  of  protection.  The  result  must  be  that  people  will 
go  armd  and  homicide  will  increase,  (just  as  it  is  in  fact). 

The  increase  in  murder  by  women  is  very  noticeable,  and 
one  reason  is  easily  seen.  Juries,  as  a  rule,  will  not  condemn 
a  woman  to  death.  The  instincts  of  the  race  are  against  it. 
Men  will  not  do  it,  and  there  is  no  way  to  make  them  do  it. 
So  the  death  penalty  increases  the  number  of  women  murderers. 
The  same  law  acts  in  regard  to  getting  evidence.  People  hesi- 
tate to  testify  if  it  is  to  bring  death  to  the  accused,  and  they 
will   not  give  any  more  testimony  than   they  are  compeld  to. 

Many  judges  testify  that  in  many  years  on  the  bench  they 
have  never  sentenced  a  murderer  to  death,  on  the  ground  that 
society  has  no  right  to  take  life.  The  judgment  of  such  men  is 
as  mature  as  any  judgments  are  likely  to  be.  They  speak  from 
abundant  observation  and  from  long  and  intimate  acquaintance 
with  all  the  facts  usually  brought  out  in  murder  trials.  The 
number  of  judges  who  oppose  capital  punishment  may  not  yet 
be  a  majority,  but  it  is  very  large  and  is  constantly  increasing. 

It  often  happens  in  murder  trials  that  the  defense  is  not 
able  to  get  all  the  witnesses  it  is  entitled  to;  sometimes  they  do 
not  even  know  of  them.  There  maybe  eyewitnesses  of  whom 
the  defense  knows  nothing.  Cases  are  often  "trumpt  up"  by  the 
real  criminals;  the  defense  may  have  a  poor  lawyer,  not  being 
able  to  hire  the  best;  some  juryman  may  be  unfriendly  or  pre- 
judiced. These  and  innumerable  other  considerations  make  it 
absolutely  necessary  that  a  revision  of  a  verdict  may  always  b« 
possible. 

God  was  lenient   to  Cam.  but  we  find   Lantech,  after  he  ha 
killd   a   man.   comforting  his   wives  by  reminding  them  ol 
leniency  with  Cain.     Every  murderer  felt  secure  because  ot   thai 
till  human  society  became  so  filld  with  violence  and  crime  tha 
the  appro]  nate  sequence  was  the  Hood     With  Noah  came  the 

slation        "Whose    sheddeth    blood,    by    man    shall    hi«    **> 
be  shed".     The  old  Rhadamanthean  law  said    "««  mat  doe  h  ev, 
shall    suffer    evil"       The   drat.   pc-.ty    became    the    rule   all    ore, 
the   world. 
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The  only  valid  defense  of  capital  punishment  is  that  it  pro- 
tects society  by  reducing  the  number  of  murders.  But  the  most 
exhaustive  and  long  continued  investigations  fail  to  show  this. 
In  very  many  cases  it  has  been  followd  by  an  increase  instead 
of  a  decrease  in  the  number  of  murders.  Beyond  all  possible 
doubt  the  testimony  of  statistics  is  indecisive.  The  affirmative 
have  no  sufficient  proof  that  capital  punishment  diminishes  mur- 
der. It  is  a  fearful  thing  to  base  such  an  argument  on  insuffi- 
cient evidence. 

Jesus'  doctrine  of  non-resistance  to  evil  in  kind  has  not  yet 
been  learnd  by  humanity  which  needs  it  so  desperately.  A  few 
like  Tolsti  learnd  it  and  lived  wondrous  lives.  Missionaries  in 
all  ages  have  learnd  it  and  practist  it.  The  happiest  chapters  in 
our  domestic  and  social  relations  are  founded  on  it.  But  the  con- 
tradiction to  the  animal  life  and  animal  relations  is  so  utter  and 
entire  that  it  seems  irrational  to  the  natural  man.  It  is  not  sur- 
prising, then,  that  the  affirmative  cannot  agree  to  its  application  to 
crime  and  criminals. 

Murder  must  be  recognized  as  the  greatest  possible  crime. 
History  shows  that  when  it  is  unrestraind  all  other  laws  fail,  and 
society  disintegrates.  The  period  before  the  flood,  and  in  later 
days  the  period  of  the  vigilance  committee  in  California  are  il- 
lustrations. When  the  murderer  is  at  large  every  citizen  is  inse- 
cure; he  is  restraind  in  his  work  and  his  life  is  uncertain;  he  can- 
not plan  for  the  future.  Society  must  oppose  murder  with  all  its 
resources,  for  murder  is  paramount  to  every  other  crime,  and  its 
punishment  must  be  proportional. 

The  deterrent  effect  of  capital  punishment  does  not  depend 
on  its  terribleness,  but  on  what  the  murderer  thinks  of  it.  If  for 
any  reason  the  liklihood  of  its  infliction  becomes  very  small  it  can 
exercise  but  little  restraint;  murderers  will  take  chances.  The 
general  opposition  and  the  prevailing  attitude  of  juries  make 
capital  punishment  no  longer  a  successful  deterrent,  and  are  mak- 
ing it  less  so  every  year.  Murderers  are  so  confident  that  they 
can  escape  it,  that  it  has  much  less  deterrent  effect  than  a  much 
milder  punishment  certain  of  inflicton. 

It  is  the  experience  of  the  human  race  that  nothing  is  more 
debasing  to  a  human  being  than  killing  a  fellow  man.  There  is 
a  "niyersal  dread  of  one  who  "has  killd  his  man".  The  fact  of 
the  killing-tt.Mnonstrates  the  spirit  that  is  in  him.  Jesus  said  that 
the  man  who  is  angry  wiih  h;s  brother  without  cause  is  a  murderer 
in  his  heart.     While  this  is  evidently  true  society  has   not  found 
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it  expedient  to  take  a  life  unless  there  has  been  an  overt  act  pre- 
ceded by  a  murderous  motive.  We  are  kinder  to  murderers  than 
abstract  prinicples  of  justice  require. 

For  the  negative  to  try  to  exchange  capital  punishment  for 
life  imprisonment  when  they  don't  have  life  imprisonment,  can't 
assure  it,  have  no  evidence  that  they  ever  can,  might  be  said  to 
look  very  much  like  trying  to  bunco  the  public.  Even  if  life  im- 
prisonment were  an  entirely  satisfactory  substitute  for  capita) 
punishment,  the  fact  that  it  cannot  be  assured  leaves  the  negative 
without  any  standing  whatever.  Give  up  capital  punishment 
and  we  have  nothing.  And  they  propose  this,  too,  in  the  face 
of  an  enormous  increase  in  murder. 

Bye:  Capital  Punishment  in  the  United  States:  p  48 

"In  1830  a  petition  was  presented  to  Parliament  signd  by 
a  thousand  bankers  in  214  towns,  stating  that  they  "find  by  ex- 
perience that  the  infliction  of  death,  prevents  the  prosecution, 
conviction  and  punishment  of  the  criminal  and  thus  endangers 
the  property  it  was  intended  to  protect."  This  is  exactly  the 
present  case  with  capital  punishment;  courts  and  juries  wont 
inflict  it  and  conviction  is  becoming  more  and  more  difficult  to 
obtain,  and  so  the  criminals  go  free." 

It  is  clear  that  if  the  feelings  Jesus  inculcated  and  inspired  be- 
came universal,  murder  and  war  and  perhaps  all  crime  would 
cease.  It  is  now  clear  that  the  only  real  progress  human  society 
makes  towards  such  an  ideal  condition  is  the  progress  it  makes 
in  establishing  the  feelings  between  men  that  Jesus  inculcated. 
It  is  the  slow  coming  of  this  spirit,  this  type  of  feeling  between 
men  that  causes  the  increasing  opposition  to  capital  punishment 
and  to  all  cruelty  and  injustice.  It  is  hard  to  get  men  today  to 
approve  such   things  unless  they  are  deceived  in   them. 

It  is  getting  more  and  more  difficult  to  get  juries  for  mur- 
der trials  because  so  many  called  for  jury  service  have  consci- 
entious scruples  against  the  death  penalty.  It  enormously  in- 
creases the  cost  of  murder  trials.  The  same  attitude  is  the 
chief  cause  of  the  long  prolongation  of  murder  trials.  In  every 
murder  trial  this  fact  stands  out  as  an  obstacle.  If  this  attitude 
continues  to  increase  as  it  has  in  the  past,  it  will  soon  be  im- 
possible to  get  juries  at  all;  occasionally  it  is  almost  impossible 
now.     It  is  a  pity  that  such  an  argument  should  be  necessary. 

We  must  provide  for  pardoning  criminals  where  justice       " 
mands  it,  to  prohibit  it  entirely  would  be  inhuman,     d-  we  cann 
have  pardoning  without  its  abuse  hy  corrupt  governors.     Rightlj 
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or  wrongly,  most  people  believe  that  every  pardon  is  the  result  o< 
bribery,  trickery,  weakness  on  the  part  of  the  governor  or  pardon- 
ing agent;  but  nevertheless,  we  cannot  abolish  it.  The  abuse  of 
the  pardoning  power  is  a  possibility  that  must  continue,  and  it 
must  always  vitiate  life  imprisonment  as  an  adequate  punishment 
and  make  it  unthinkable  as  a  substitute  for  the  death  penalty. 

Since  all  human  reasoning  is  fallible  and  imperfect  there- 
fore all  human  judgments  should  be  revocable.  This  is  so  self- 
evident  that  it  may  be  calld  axiomatic.  A  mistaken  judgment 
of  life  imprisonment  can  be,  as  long  as  the  prisoner  lives,  cor- 
rected and  at  least  partial  reparation  made;  but  many  an  in- 
nocent man  has  been  hung  protesting  his  innocence  to  the  last 
breath,  and  his  innocence  was  fully  establisht  after  it  was  ever- 
lastingly too  late.  This  is  the  thing  that  the  affirmative  can- 
not get  around.  Every  argument  they  can  produce  falls  be- 
fore it. 

The  death  penalty  cannot  be  despised  by  any  who  are  sane 
or  normal.  The  leap  into  the  dark  is  too  much.  Thucydides  says 
that  when  the  ancients  despised  the  punishments  then  inflicted 
they  were  changed  to  death.  Many  prison  chaplains  have  testified 
that  they  had  never  known  a  conversion  among  prisoners  except 
among  those  cendemnd  to  death;  there  conversions  were  frequent. 
These  are  cases  where  only  capital  punishment  was  able  to  secure 
all  the  ideal  results  of  punishment.  It  was  the  kindest  punishmem 
possible.  A  large  proportion  of  murderers  are  converted  before 
execution. 

Many  object  that  the  death  penalty  should  not  be  inflicted 
on  circumstantial  evidence.  But  very  often  circumstantial  evi- 
dence is  the  most  clear  and  indubitable  we  can  have.  Circum- 
stances cannot  be  bribed  or  intimidated;  they  cannot  be  made  to 
order  as  oral  evidence  often  is.  If  circumstantial  evidence  should 
be  rejected  in  murder  trials  it  should  be  rejected  everywhere. 
This  would  be  monstrous.  The  testimony  of  every  witness  must 
be  confirmd  by  the  circumstances;  if  it  is  inconsistent  therewith 
it  is  impaird  to  just  that  extent.  Circumstantial  evidence  is  often 
the  very  best  there  is. 

The  greatest  and  most  advanced  nations  in  the  world  not  only 
use  capital  punishment  but  rigidly  enforce  it,  and  the  nations 
which  do  this  have  the  lowest  murder  rate  in  the  world.  Tha* 
shows  their  real  civilization.  The  negative  attribute  this  to  "some- 
hing  i.u.."  but  they  do  not  adequately  show  why  England  and 
Canada  have  so  mucK  lower  murder  rates  than  the  United  States 
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The  fact  that  cannot  be  evaded  is,  "They  enforce  capital  punish- 
ment in  order  to  have  less  murder,  and  they  do  have  less  murder." 
If  that  isn't  the  reason  let  the  negative  show  what  is  the  reason 
and  do  it  pretty  quick. 

The  principle  of  equivalents  is  universally  recognized  in  all 
human  exchange  and  even  of  all  human  relations.  If  A  and  B  are 
to  do  any  busines  with  each  other,  each  must  give  what  the  other 
considers  a  fair  equivalent.  Where  this  is  not  done  voluntarily  the 
law  may  intervene  and  compel  it.  If  A  takes  $100  from  B  he 
must  restore  that  much.  If  the  law  should  require  him  to  restore 
only  $50  it  would  be  rewarding  A  for  wronging  B.  If  the  law  dij 
not  compel  full  restitution  it  would  be  rewarding  and  encouraging 
crime.  This  would  ultimately  make  not  only  human  business,  but 
even  human  society  impossible. 

Punishment  is  not  brutal  and  unkind,  as  maudlin  sentimen- 
talitists  assert.  Nature  is  incorrigible  in  her  demand  for  obedi- 
ence to  her  laws.  We  talk  of  "breaking"  tie  laws  of  nature  .  We 
don't  do  it.  They  break  us;  they  grind  us  to  powder  and  go 
their  way  as  tho  we  did  not  exist.  The  state  is  grounded  in 
man's  social  nature  and  shares  nature's  sanctions  and  authority. 
We  could  not  have  nature  turnd  into  a  seething  chaos  because 
a  few  atoms  wisht  to  have  their  own  way.  No  more  can  the 
state  submit  to  anarchy  because  a  few  murderers  wish  to  disobey 
the  laws  of  man's  social  nature. 

We  do  not  kill  rattlesnakes  and  dangerous  animals  because 
of  hatred  or  wicked  revenge,  or  the  desire  to  make  them  suffer 
but  because  their  removal  is  necessary  to  the  safety  of  men, 
and  especially  of  children.  But  a  man  with  cunning  intelli- 
gence, unrestraind  by  his  moral  nature  is  infinitely  more  dan- 
gerous than  any  animal.  There  is  not  only  the  personal  dan- 
ger but  there  is  the  influence  of  the  murderer  on  other  minds, 
its  effect  on  human  relations;  its  influence  on  ideals  of  conduct 
which  are  even  more  important.  The  negative  would  slay  the 
rattle-snake    but    save   the    human    beast! 

The    affirmative   cannot    possibly   claim    that    there    are    sub- 
stantially more  murders  without   the  death   penalty   than   with   it. 
In   fact  it   is  hard  to  deny   the  claim   that   the  states  withoul   the 
death   penalty    have   fewer   murders    in    proportion    to    populat 
than  the  states  with  it.     So  far  as  the  public  safety   i- 
the  facts   show   overwhelmingly   that    the    abohtfOn   of    the   death 
penally  will   not   increase   the  murder  rate,  if   in   fad    H    does 
decrease  it  as  statistics  seem  to  show.     There  is  no  good  reason, 
then,   why   we   should   not   abandon   a   punishment    that    we   can  t 
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enforce  and  use  one  that  we  can  enforce. 

The  negative  have  the  gall  to  quote  the  Sixth  Commandment, 
"Thou  shalt  not  kill"  as  an  argument  against  capital  punishment. 
It  is  perfectly  plain  that  this  commandment  refers  to  individuals 
inflicting  murder.  There  are  scores  of  instances  in  the  Mosaic 
Code  where  killing  the  offender  is  distinctly  commanded  by  the 
law;  but  it  must  always  be  done  by  the  state;  by  the  law,  not  by 
individauls.  No  individual  may  "take  the  law  into  his  own  hands" 
It  is  true  that  at  first  the  law  of  private  vengeance  was  not  an- 
nuld,  but  the  establishment  of  the  Cities  of  Refuge  is  clear  evi- 
dence that  it  was   not  altogether  approved. 

The  opponents  of  Jesus  admit  that  his  teachings  would  work 
all  right  in  an  ideal  world;  but  we  don't  have  that.  In  this  world 
some  of  his  teachings  lead  straight  to  calvary,  and  if  all  his  fol- 
lowers went  to  the  cross  who  would  be  left  to  do  his  work?  His 
teachings  must  be  reasonably  construed  and  applied.  They  are 
the  ultimate  ideal  and  must  not  be  prematurely  used.  So  runs 
the  argument;  the  world  has  heard  it  long.  But  somehow,  it 
doesn't  work  out.  Persecution  has  sometimes  sent  thousands  to 
death  but  somehow  the  truth  lived  on,  and"  the  blood  of  martyrs 
is  the  seed  of  the  church"  instead  of  its  doom. 

In  earlier  times  criminals  were  often  put  to  death  by  burn- 
ing; by  starving;  by  breaking  on  a  wheel;  by  all  the  means  and 
instruments  of  torture  that  human  ingenuity  could  devise.  Now 
we  seldom  execute  and  when  we  do  we  try  to  make  the  exe- 
cution as  painless  as  possible.  It  is  easy  to  see  how  strongly 
the  drift  is  away  from  capital  punishment.  Formerly  revenge, 
wrath,  resentment  playd  a  large  part  in  executions.  The  fact 
that  we  now  take  life  sorrowfully,  regretfully  shows  how  the 
common  attitude  has  changed,  but  nothing  can  entirely  strip 
capital  punislment  of  its  age-long  associations. 

In  the  estimation  of  the  murderer,  life  imprisonment  hardly 
exists.  He  confidently  expects  to  escape  sometime  by  some  of 
the  usual  devices — pardon,  escape,  killing  a  guard,  parole,  etc. 
In  respect  to  finality  it  is  only  a  joke  compared  with  capital 
punishment.  Some  might  prefer  capital  punishment  if  it  could 
be  assured.  Wisconsin  abolisht  the  death  penalty  and  then  made 
life  termers  eligible  for  parole  after  I6J/2  years,  but  prisoners 
are  often  paroled  sooner.  Trying  to  substitute  for  the  death 
penalty  a  punishment  that  cannot  he  guaranteed  looks  like  try- 
ing to  deceive  tie  public  in  the  interest  of  murderers. 

All  recognize  the  necessity  of  gradation  of  punishment.     We 
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cannot  use  the  same  for  the  greatest  crimes  as  for  the  least.  The 
punishment  must  be  proportiond  to  the  offense.  This  is 
axiomatic.  We  grade  punishments  all  the  way  from  fines,  re- 
parations, imprisonments,  etc.,  and  affix  the  death  penalty  only 
for  malicious,  premeditated,  deliberate  murder  which  stands  by  it- 
self as  the  greatest  of  all  crimes;  a  crime  not  only  against  the 
individual  victim,  but  against  society  and  even  humanity.  Un- 
restraind  murder  would  destroy  civilization  almost  <  ver  i  ight.  It 
must  be   dealt  with  far  more  sternly  than  any  other  crime. 

Many  a  man  gets  angry  but  kills  no  one.  Another  man  with 
less  anger  may  kill.  Why?  It  is  because  of  the  differences  in 
nerve  organization,  and  the  powers  of  inhibition,  in  the  general 
make  up  of  the  men.  We  do  not  know  how  far  these  influences 
go.  Nobody  pretends  to  know.  In  view  of  the  uncertainty  we 
must  give  the  prisoner  the  benefit  of  the  doubt.  To  kill  men  for 
being  sick  is  clearly  going  back  to  the  dark  ages.  The  affirma- 
tive may  do  so,  if  they  prefer  the  type  of  ancient  justice  10 
that  which  we  are  trying  to  have  now,  but  when  they  try  to 
carry  all  modern  civilization  back  with  them  we  must  protest. 

If  the  negative  could  succeed  in  abolishing  capital  punish- 
ment what  restraint  would  there  be  for  murderers  already  im- 
prisond  for  life?  If  they  murder  prison  guards,  oficers.  keep- 
ers, or  other  prisoners  no  further  punishment  can  be  meted  to 
them  for  they  are  already  under  the  maximum  punishment  the 
negative  would  permit.  What  right  has  the  state  to  add  such 
a  peril  to  the  faithful  servants  it  has  set  to  guard  its  prisoners? 
But  if  they,  like  Rhode  Island,  retain  capita!  punishment  for 
such  cases,  they  have  conceded  the  whole  argument.  Why  re- 
tain it  if  it  does  not  deter,  is  not  just,  is  not  expedient?  Why 
indeed? 

The  affirmative  claim  that  they  favor  capital  punishment 
only  when  there  is  no  doubt  of  the  guilt  of  the  accused;  that 
his  act  was  deliberate,  malicious,  intended.  Bui  how  can  we 
know  all  this?  Part  of  it  is  enshrouded  in  mystery,  and  for 
what  little  we  know  we  are  dependent  upon  fallible  testimony, 
upon  treacherous  memory,  upon  perceptions  which  are  alwi 
part  illusions.  That  is  the  crux  of  the  whole  argument.  IF  we 
knew  enough  to  be  absolutely  certain  that  a  man  had  entirely 
forfeited  his  right  to  life  we  might  dare  to  take  his  life.  I 
we  do  not  know  this  and  cannot  know  it;  then  why  act  a«  «no 
we   did? 

Many  a  man   has  been  hung  not  because  he  was  guilty,  but 
because  the  prosecuting  attorney  was  an  abler   lawyer  than    the 
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attorney  for  the  defense.  Capital  punishment  advocates  must 
run  this  risk.  It  is  not  the  real  case,  the  actual  facts  that  hang 
the  criminal,  but  the  case  that  gets  before  the  jury  for  their  con- 
ideration.  Many  a  juryman  has  voted  to  hang  a  man  really  be- 
cause he  did  not  like  his  looks.  Many  become  prejudiced  against 
the  accused  before  the  evidence  is  all  in.  Sometimes  a  defense 
lawyer  will  say  something  to  offend  a  juror.  Every  juror's  mind 
is  filld  with  memories  and  associations  that  measurably  affect 
his    decision. 

The  negative  object  that  capital  punishment  does  not 
reform  the  criminal  It  is  notorious  that  prisons  are  nurseries  of 
crime.  We  incarcerate  prisoners  in  the  very  worst  environ- 
ment, with  the  worst  companions  the  world  affords  and  say 
our  purpose  is  to  reform  them!  We  make  their  associations 
the  vilest,  the  most  degrading,  the  most  hardening,  the  most  cor- 
rupting known  to  human  life  and  the  negative  seem  to  think  they 
are  doing  them  a  great  favor.  It  is  not  time  and  opportunity  that 
lead  to  repentance,  but  a  change  of  attitude  towards  God  and 
man,  and  for  this  a  few  minutes  may  be  worth  more  than  a 
thousand   years. 

It  is  the  certainty  and  swiftness  of  the  punishment  rather 
than  its  severity  that  is  the  chief  restraint  to  crime.  The  fact 
that  juries  will  not  sentence  murderers  to  death  except  as  the 
very  last  resort,  and  sometimes  not  even  then,  destroys  the  de- 
terrent effect  of  capital  punishment.  We  must  face  facts  as 
they  are.  It  is  futile  to  talk  about  the  theoretical  justice  of 
capital  punishment  when  you  can't  get  juries  and  judges  to 
inflict  it.  Under  such  conditions  it  does  not  nor  cannot  restrain 
murder.  A  milder  punishment  which  the  courts  will  unhesi- 
tatingly enforce  will  be  a  far  greater  deterrent.  What  we  want 
is  prevention  of  murder. 

Ordinary  men  are  restraind  by  fear  of  public  opinion,  they 
fear  disapproval;  it  is  sometimes  so  strong  that  it  makes  men 
seem  cowards.  The  disapproval  of  parents,  relatives,  friends, 
public  opinion,  coupld  with  the  fear  of  an  accusing  conscience 
is  one  of  the  greatest  deterrent  forces  of  human  life.  And  this 
is  in  proportion  to  the  refinement,  the  culture,  the  normalcy  of 
the  human  character.  BUT  THE  VICIOUS  CRIMINAL 
KNOWS  NO  SUCH  FEAR  AT  ALL.  The  forces  which  de- 
ter him  must  be  stronger.  To  use  such  appeals  with  him  is 
casting  pearls  before  swine.  When  no  other  restraint  is  ef- 
fective  what   else  can   we   do  but   threaten   death? 
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St.  Paul  says:  Romans,  XIII,  3,  4:— "For  ruler*  arc  not  a 
terror  to  good  works  but  to  evil.  *  *  *  For  he  is  the  minister 
of  God  to  thee  for  good.  But  if  thou  do  that  which  is  evil,  be 
afraid;  for  he  beareth  not  the  sword  in  vain;  for  he  is  the  min- 
ister of  God,  a  revenger  to  execute  wrath  upon  him  that  doeth 
evil."  We  regret  that  we  must  offend  the  delicate  sensibilities 
of  the  negative  by  quoting  such  severe  teaching,  but  the  great 
majority  of   us   still  believe  in   Paul.     They  w  ive  us  bear 

the  sword  in  vain;  in  fact  throw  it  away.  Avenging  wrath  will 
be  shocking  to  them.  Notwithstanding  all  their  mush  and  slush 
a  sternness  pervades  the  universe  which  we  cannot  escape. 

Burke  said,  "You  cannot  indict  a  whole  people."  The  affir- 
mative are  trying  to  indict  the  whole  civilized  world,  for  the  re- 
luctance to  apply  the  death  penalty  is  universal.  They  are  try- 
ing to  establish  propositions  that  the  whole  world  is  turning 
away  from.  The  repugnance  to  taking  life  is  too  deep  and 
strong  to  be  met  by  mere  artifices  of  words.  Juries  will  not 
hang  people;  it  is  almost  impossible  now  even  to  get  a  jury 
where  there  is  only  a  possibility  of  hanging  the  prisoner;  it  will 
soon  be  impossible;  what  will  the  affirmative  do  then?  Why 
keep  a  law  on  the  books  that  the  people  will  not  and  do  not 
enforce?     What  better  way  to  bring  all   law  into  disrepute? 

The  taking  of  human  life  is  clearly  necessary  in  war  and  in 
self  defense;  a  hostile  soldier  endangers  the  state,  a  hostile  as- 
saulter endangers  the  individual.  The  murderer  endangers  so- 
ciety itself;  for  if  the  murderers  go  free  human  society  is  im- 
possible, or  even  societies  of  animals,  for  that  matter.  That  a 
man  who  deliberately  makes  himself  a  menace  to  society  or  a 
public  enemy  should  be  put  where  he  will  have  no  power  to 
harm  any  member  of  society,  seems  too  plain  for  argument,  for 
even  in  life  imprisonment  the  murderer  is  still  a  menace  to  every 
guard  and  officer  in  the  prison.  Are  they  not  valuable  citizens 
and  an  integral  part  of  society  and  entitled  to  our  consideration? 

The  hearts  of  men  are  growing  more  kindly.  War  con- 
tinues, but  there  is  more  opposition  to  its  cruelty  and  savagery 
The  new  spirit  asserts  itself  in  such  organizations  whose  pur- 
pose is  to  prevent  or  assuage  suffering  even  in  animals  as  well  ai 
men.  The  trouble  is  we  do  not  fully  believe  the  teachings  of 
Christ,  we  do  not  trust  them.  Yet  if  we  did  war  at  once  wou'd 
cease,  and  all  strife,  and  contention,  and  cheating  and  injustice. 
Such  is  the  goal,  and  is  it  not  worth  the  cost?  As  long  as 
vision  beckons  the  advocates  of  wratl,  and  vengeance  will  rave  in 
vain.     Enough  has  already  been  achieved  to  show  that  the  pro- 
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gram  of  Jesus  will  work  if  it  is  given  a  chance. 

The  opponents  of  capital  punishment  shed  many  tears  over 
the  poor  murderer  and  his  sad  fate.  We  hesitate  to  criticize 
such  sympathy  even  when  maudlin.  No  one  can  contemplate 
the  murderer's  fate  unmoved.  But  why  can't  the  negative  have 
a  little  sympathy  for  the  victim  struck  down  in  the  midst  of 
life  interests  and  duties?  Why  havent  they  some  sympathy  for 
the  bereavd  fami'y  who  must  struggle  on  without  a  bread  win- 
ner against  cruel  poverty,  robd  of  home  and  education  and  the 
dearest  things  in  life.  If  they  had  only  reasonable  sympathy  for 
the  murderer's  victim  they  would  be  more  willing  to  do  any- 
thing within  their  power  to  keep  other  families  from  a  similar 
fate.     This  is   the  test  of   their  sincerity. 

The  murderer  has  already  forfeited  his  right  to  life;  but 
if  his  punishment  is  life  imprisonment  he  must  wrong  society 
still  further  by  living  off  of  it.  The  state  cannot  arrange  so  he 
can  earn  his  living  without  competing  with  free  labor.  This 
labor  justly  resents.  The  negative  have  found  no  way  to  pre- 
vent prison-made  goods  from  competing  witli  the  products  of 
free  labor.  If  those  who  oppose  capital  punishment  could  be 
compeld  to  support  the  murderers  it  would  only  be  poetic  jus- 
tice; far  better  than  throwing  the  chief  burden  of  their  support 
on  labor  whose  burdens  arc  already  approaching  the  limit  of 
social  revolution.  If  the  negative  are  so  anxious  for  murderers 
to  live  they  should  gladly  assume  their  support. 

What  shall  we  do  with  deserters?  Even  Abraham  Lincoln 
declared  that  experience  had  demonstrated  beyond  question  that 
capital  punishment  is  necessary  in  case  of  desertion.  All  pos- 
sible alternatives  to  it  are  far  more  objectionable.  Those  who 
advocate  the  abolition  of  capital  punishment  in  time  of  war, 
really  advocate  national  suicide.  De.-erters  cannot  be  imprisond 
,  for  being  kept  safely  away  from  battle  and  hardships  would 
only  make  desertion  more  attractive.  Good  soldiers  must  be 
taken  from  the  ranks  to  guard  them  thereby  causing  the  loss 
of  other  lives,  or  even  a  battle.  But  to  admit  capital  punish- 
ment  in  war  destroys  the  whole  negative  argument. 

The  people  of  Canada  are  of  the  same  race  with  us.  Con- 
ditions of  life  there  are  very  similar  to  ours.  Why,  then,  is 
there  such  an  enormous  difference  in  the  murder  rate  between 
Canada  and  the  United  States?  The  negative  have  no  answer. 
They  do  not  quote  statistics  from  Canada  or  Great  Britain.  Why 
do  they  dodge  them?  We  all  know  that  murderers  are  hung 
in  those   countries.     There  is   not   the   sentimental   clamor   there 
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against  capital  punishment  and  law  enforcement  that  we  have 
here.  If  that  isn't  the  reason  then  what  is  the  reason?  It's  up 
to  the  negative  to  make  this  plain.  According  to  their  argument 
there  should  be  more  murder  in  Canada  than  here,  but  there 
isn't. 

The  negative  make  much  of  the  claim  that  there  is  a  larger 
percent  of  convictions  where  the  death  penalty  has  been  abolisht. 
What  if  there  is,  when  after  an  average  of  6  to  8  years  the  mur- 
derers are  turnd  loose  again  and  worse  than  before?  And  why  is 
it  that  the  percent  of  convictions  is  so  much  higher  in  Canada 
than  in  our  states  without  capital  punishment?  If  it  is  capital 
punishment  that  decreases  the  percent  of  convictions  why  doesn't 
it  do  it  in  Canada?  A  far  better  explanation  of  the  small  percent 
of  convictions  in  this  country  is  to  be  found  in  the  attitude  to- 
wards criminals  engenderd  by  the  propaganda  against  capital 
punishment.  Murder  is  not  repudiated  in  this  country  as  it 
should  be. 

Resentment  is  a  principle  implanted  deeply  in  human  na- 
ture; without  it,  man  would  be  merely  a  graven  image.  One 
who  can  stand  by  and  see  a  child,  or  any  innocent  or  helpless 
person  brutally  assaulted  without  his  resentment  being  arousd 
is  not  a  real  man.  Resentment  is  an  antidote  to  cowardice, 
timidity,  inertia.  Resentment  against  murder,  as  strong  and  deep 
as  possible,  is  not  a  thing  to  be  apologized  for  or  condemnd.  It 
is  implanted  by  the  Creator  deep  in  our  natures,  and  is  one  of 
the  most  necessary  and  noble  of  our  endowments.  Because  a 
gentleman  may  be  too  proud  to  fight  is  no  possible  reason  why 
he  should  not  show  his  resentment  in  many  other  and  more  ef- 
fective ways. 

The  negative  argument  attempts  to  weaken  human  respon- 
sibility. Unless  we  hold  men  responsible  for  their  acts  society 
cannot  exist.  If  we  are  mere  creatures  oc  circumstances,  nun 
pawns  in  the  hands  of  greater  forces,  then  we  are  not  men  at 
all,  but  mere  automatons.  According  to  this  monstrous  doctrine 
there  would  be  no  subjective  difference  between  virtue  and 
vice,  right  and  wrong,  good  and  bad.  The  man  who  pays  his 
debt  is  no  better  than  the  man  who  doesn't,  and  the  murderer 
is  as  good  as  any  of  us.  Even  if  it  could  be  proved  that  wc  arc 
not  responsible  for  our  acts,  we  should  still  have  to  act  as  tho 
we  were.     Men  would  still  be  trusted  01    blairn    I  e  could  In- 

trusted and  some  could  not. 

The  statement  that  innocent  men  are  sometimes  executed 
may   be    strongly    challenged.      Practically    the    only    evidence    is 
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the  confession  of  some  man  in  the  presence  of  death.  Men  often 
confess  to  crimes  from  which  time  afterwards  absolves  them. 
The  hallucinations  of  the  dying  are  too  well  known  for  such 
testimony  to  be  considerd  final.  No  such  testimony  is  ever  sub- 
jected to  legal  test;  nothing  but  tic  unsupported  statement  of 
a  dying  man  with  doubtful  use  of  his  faculties.  Such  wholesale 
condemnation  of  the  effectiveness  of  our  courts  is  utterly  un- 
justifiable. The  facts  are  that  if  the  courts  err  at  all,  it  is  on  the 
side  of  the  criminal.  Juries  are  charged  not  to  convict  if  there 
is  a  reasonable  doubt  of  the  guilt  of  the  prisoner. 

The  negative  advocate  life  imprisonment  when  they  know 
perfectly  well  that  they  cannot  secure  it;  and  it  is  utterly  im- 
possible to  make  criminals  fear  it  because  there  are  so  many 
chances  of  escape,  pardon,  parole,  etc.,  that  life  imprisonment 
as  a  certainty  does  not  exist  in  lis  mind  at  all,  nor  in  any  body 
else's.  The  negative  wish  us  to  substitute  for  the  death  pen- 
alty, the  most  important  and  terrible  of  all  punishments,  a  pun- 
ishment which  has  become,  if  not  a  joke,  at  least  so  uncertain, 
doubtful  and  problematical  that  it  is  utterly  undependable.  The 
negative  cannot  positively  guarantee  that  any  case  of  life  im- 
prisonment will  continue  longer  than  a  few  years  at  most,  and 
yet  they  have  the  gall  to  demand  that  it  be  substituted  for  the 
death   penalty. 

At  enormous  expense  to  the  state  we  try  to  give  every  ac- 
cused criminal  a  fair  trial.  Both  the  prosecution  and  defense 
are  in  open  court  where  every  charge  can  be  met,  every  testi- 
mony rebutted,  every  argument  refuted,  and  every  possible  ef- 
fort may  be  made  to  get  at  both  sides  of  the  case.  Then  a  gov- 
ernor hears  only  one  side,  tests  no  evidence  in  open  court,  is 
the  victim  of  emotional  appeals,  it  is  made  a  personal  matter 
with  him  instead  of  a  state  matter,  and  yet  this  performance  of 
the  governor  may  completely  annul  all  the  action  of  the  courts, 
all  their  efforts  to  ascertain  justice.  Has  the  nation  or  state 
which  deliberately  does  such  things  any  right  to  be  considerd 
a  civilized  state? 

One  of  the  chief  causes  of  the  failure  of  our  criminal  laws 
against  murder  is  the  pettifogging  and  trickery  permitted  by  most 
of  our  courts  to  defense  attorneys.  And  the  chief  reason  for 
this  is  without  doubt  the  popular  feeling  that  a  lawyer  should 
be  given  all  possible  liberty  in  his  ef.orts  to  save  a  man  from 
death.  This  feature  of  the  defense  attorney's  work  completely 
overshadows  everything  else,  the  majesty  of  the  law,  the  pro- 
tection of  the  life  of  the  ordinary  citizen,  the  stability  of  society. 
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It  is  plainly  the  possibility  of  the  death  sentence  that  causes  the 
whole  trouble.  Take  away  that  and  the  case  would  be  heard  on 
ts  merits.  We  are  paying  a  terrible  price  for  a  mere  bogey  which 
demoralizes  courts,  juries,  and  the  public,  and  then  secures  no 
compensating  results. 

England  used  to  have  a  law  making  shoplifting  to  the  amount 
5s  a  capital  offense.  In  1810,  speaking  against  a  bill  to  repeal 
this  law,  Lord  Ellenborough  said  in  the  House  of  Lords,  "My 
Lords,  I  think  this  above  all  others  is  a  law  on  which  so  much  oi 
the  security  of  mankind  depends  in  its  execution  that  I  should 
deem  myself  neglectful  of  my  duty  to  the  public  if  I  faild  to  lei 
the  law  take  its  course."  The  law  was  afterwards  repeald  and 
stealing  fell  off  so  much  that  no  one  would  now  think  of  capital 
punishment  as  being  a  necessary  deterrent.  England  had  the 
same  experience  with  hundreds  of  crimes?  In  every  case  they 
fell  off  more  with  humane  than  with  ferocious  punishments.  The 
kindlier  attitude  improved  the  feeling  of  thieves  towards  thejir  fel- 
low men,  and  this  is  the  only  real  deterrent  we  have. 

The  negative  are  much  distrest  over  the  execution  of  pos- 
sibly insane  persons.  It  is  a  speciman  of  the  mawkish  sentimental- 
ism  that  affects  those  who  favor  the  abolition  of  capital  punish- 
ment. They  would  put  the  criminally  insane  in  solitary  confine- 
ment where  they  are  a  constant  peril  to  attendants,  nurses,  and 
physicians.  If  the  negative  would  even  try  to  assume  all  the 
menace  and  peril  they  insist  upon  continuing  it  would  at  least  look 
better,  and  might  modify  their  opinion.  When  a  life  has  lost  all 
significance  and  meaning  why  jeopardize  good,  normal  and  use- 
ful lives  by  prolonging  such  a  life?  We  are  of  course  restraind 
by  expediency.  We  refuse  to  kill  unless  we  can  prove  a  deliberate 
motive;  that  the  murderous  act  was  done  with  "malice  prepense 
and  aforethought."  The  law  takes  no  chances  of  doing  an  injus- 
tice. 

Each  side  in  this  debate  charges  the  other  side  with  being 
the  cause  of  the  present  fearful  murder  rate  in  the  United 
States.  This  is  a  terribly  serious  matter.  Nero  fiddling  while 
Rome  burnd  would  be  but  little  if  any  worse  than  Americana 
merely  debating  while  the  murder  rate  is  increasing.  SOM1 
THING  MUST  BE  DONE.  If  the  facts  showd  that 
increase  in  murders  would  follow  abolition  of  the  death  penalty 
then  it  would  be  better  to  retain  it;  but  the  facts  do  not  show 
any  such  thing.  The  affirmative  wish  us  to  go  on  just  as  we 
are;    they   have   no   remedy   that   has   not  been   abundantly   tried 
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and  abundantly  found  wanting.  There  is  no  doubt  that  if  a 
punishment  were  used  that  was  not  revolting  to  the  average 
juryman  the  number  of  convictions  would  increase.  Then 
why  not  use  it? 

Any  man  may  kill  a  thief  entering  his  house  at  night  and  no 
law  disapproves,  or  can  disapprove.  No  one  can  claim  the  pro- 
tection of  a  law  he  himself  is  violating.  The  laws  protecting 
men's  lives  cannot  protect  them  in  taking  the  property  or  lives 
of  others.  Such  a  proposal  is  a  perversion  of  the  whole  purpose 
and  intent  of  all  human  law.  When  a  man  breaks  a  law  he  sus- 
pends its  power  to  protect  him.  This  principle  was  early  re- 
cognized in  the  law  of  avenging  by  the  next  of  kin;  but  society 
has  long  since  found  that  this  is  inexpedient,  and  now  reserves  to 
itself  the  sole  right  to  take  human  life.  No  individual  is  permitted 
to  take  life  unler  any  circumstances  except  as  a  last  resort  to  pre- 
vent the  murder  of  self  or  others.  But  to  claim  that  because  the 
individual  may  not  kill,  therefore  the  state  shall  not  is  not  reason- 
ing but  sentimental  babbling. 

If  the  penitentiary  make  bricks  and  sell  them  cheaper  than 
those  made  by  free  labor  it  is  clear  that  the  latter  must  go  out 
of  business  with  whatever  losses  that  may  entail.  Brickmakers 
are  taxt  the  same  as  others  to  support  a  penitentiary  which  puts 
them  out  of  business.  Union  labor  however  has  consented  to 
endure  this  competition  if  only  prison  made  goods  are  so  labeld. 
This  would  of  course  diminish  the  sale  of  such  goods;  for  cus- 
tomers would  hesitate  to  buy  clothing,  for  example,  which  has 
been  handld  by  persons  with  the  vile  diseases  which  cannot  be 
excluded  from  a  prison.  If  the  negative  insist  upon  adding  to 
our  inevitable  prison  population  the  vilest  and  most  desperate 
of  all  our  criminals  they  certainly  ought  to  be  willing  to  bear 
the  burden  as  far  as  it  can  be  ascertaind.  They  certainly  have 
no  right  to  force  it  upon  labor. 

The  social  significance  of  a  death  differs  very  much  from  its 
individual  significance.  From  the  social  standpoint  a  death  is 
often  desirable  and  even  absolutely  necessary.  Death  inflicted 
by  the  state  is  not  always  punishment,  as  in  the  cases  of  the 
soldier,  the  policeman  or  other  officer,  the  fireman,  or  the  hero. 
Such  deaths  are  counted  glorious.  Death  is  often  the  means  of 
social  progress.  It  is  often  said  that  the  chief  need  of  a  com- 
munity is  a  few  funerals,  and  beyond  question  it  is  true.  The 
wages  of  sin  is  death;  but  death  is  not  always  the  wages  of 
sin,   but   of  the   highest  altruism   and   sacrifice.      But   the   social 
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significance  of  a  death  infinitely  transcends  its  individual  sig- 
nificance, especially  in  capital  punishment.  When  an  individual 
so  sins  against  his  community  that  he  forfeits  all  right  to  live 
in  it  his  removal  from  it  is  not  wholly  a  social  matter. 

The  negative  claim  that  opposition  to  the  death  penalty  is  in- 
creasing. The  following  are  the  votes  on  its  abolition  in  the 
Massachusetts  House  of  Representatives: 

Date  For        Abolition        Against 

Mar.  8,   1916 37  81 

April  17,  1916 35  106 

Feb.  21,  1917 22  131 

March  1920 20  170 

In  the  constitutional  convention  Aug.  1,  1917 Unanimous 

The  Illinois  legislature  passt  a  bill  abolishing  the  death 
penalty,  and  there  was  a  riot  in  the  Joliet  prison.  The  leader  was 
a  murderer  serving  a  life  sentence  for  murder.  Since  he  was  al- 
ready serving  the  maximum  penalty  he  feard  no  more.  The  gov- 
ernor vetoed  the  bill  and  was  sustaind. 

A  favorite  argument,  if  it  can  be  calld  such,  of  the  negative 
is  that  it  is  better  for  a  thousand  guilty  men  to  go  free  than  for 
one  innocent  man  to  suffer.  Of  course  punishing  an  innocent 
man  is  always  a  thing  to  be  deplored,  regretted,  lamented  to 
utmost  limit  and  is  to  be  guarded  against  with  all  possible 
dilligence.  But  how  do  they  get  their  meanings  for  "better" 
and  "worse"?  How  could  a  thousand  guilty  men  go  free  with- 
out causing  their  victims  far  more  unjust  suffering  than  the  one 
innocent  man  could  be  made  to  suffer?  Is  it  really  better  for 
society  to  expose  its  members  to  a  thousand  criminals  than  mis- 
takenly to  punish  an  innocent  man?  But  society  never  inten- 
tionally punishes  an  innocent  man;  it  is  the  result  of  human  lim- 
itations. The  few  cases  where  this  occurs  must  be  classt  with 
accidents,  whom  no  one  can  help  and  for  which  no  one  can  be 
to  blame,  any  more  than  for  lightning,  storm,  or  earthquake. 
What  blame  there  might  be  to  society  is  not  for  the  punishment 
but  for  the  lack  of  more  care  in  ascertaining  the  facts— another 
thing  entirely. 

Most  opponents  of  capital  punishment  clearly  indicate  in  the:r 
arguments  that  they  are  not  being  influenct  by  real  facts.  "Public 
sentiment  is  against  it",  says  one.  Suppose  it  is?  Does  thai 
prove  it  wrong?  Does  it  prove  anything  at  all  except  that  the 
speaker  wishes  to  get  on  the  popular  side?  "Capital  punishment 
is  a  barbaric  survival".     Suppose  it  is?    Does  that  prove  it  wron^? 
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Many  things  have  survived  from  barbaric  times,  as;  marriage  and 
clothes.  "A  man  about  to  commit  murder  is  not  restraind  by  any 
Law  or  any  threat  of  punishment."  Perhaps  so.  But  the  real  in- 
hibition does  not  occur  on  the  spur  of  the  moment.  The  chief  in- 
hibitions are  those  which  affect  character,  so  that  the  man  about 
to  murder  recoils  from  it.  He  is  not  inhibited  by  any  single 
specific  thing  but  the  general  effect  of  many  things,  the  chief  of 
which  is  the  attitude  of  the  community  towards  it.  The  more 
strongly  and  fearfully  that  is  exprest  in  law  and  penalty  the  greater 
the  inhibitive  effect.  "It  is  contrary  to  the  spirit  of  the  age".  Does 
that  prove  anything?  The  increase  of  murder  and  crime  is  also 
somehow  bound  up  with  the  "spirit  of  the  age."  "Capital  punish- 
ment will  soon  be  abolisht."  How  do  you  know?  What  argu- 
ment is  in  that  even  if  it  were  true?  Pure  assumption  at  best.  In 
the  greatest  of  the  civilized  nations  like  England  there  are  no 
signs  of  its  abolition. 

One  striking  characteristic  of  negative  opinions  is  their  in- 
tolerable Phariseism.  We  scarcely  ever  read  an  argument  against 
capital  punishment  where  there  is  not  constant  and  lordly  asser- 
tions of  the  superiority  of  those  who  oppose  it.  They  claim  to  be 
leaders  of  progress,  morals,  and  civilization;  to  be  more  humane 
and  more  possest  by  the  spirit  of  Christianity.  They  charge  that 
their  opponents  are  brutal,  savage,  revengful,  inhuman;  and  they 
seem  to  make  themselves  believe  it;  in  fact  it  is  their  chief  argu- 
ment. Then  they  are  opinionated.  The  chief  argument  nearly  al- 
ways is,  "I  think"  or  "I  don't  think".  "I  think  it's  wrong,"  there- 
fore it  is  wrong,  etc.  Often  the  argument  is  "T  feel"  instead  of  "1 
think'.  There  is  not  a  particle  of  real  argument  in  any  of  this. 
Then  they  are  often  unfair.  If  they  know  of  a  few  psychologists 
who  think  human  beings  are  not  responsible  for  their  acts,  and  so 
should  not  be  punisht,  they  say  "Psychologists  deny  responsi- 
bility". There  may  be  a  few,  but  the  great  majority  of  psycholo- 
gists are  as  sane  as  other  people.  They  find  a  few  penologists  who 
oppose  capital  punishment  and  say,  "all  penologists"  oppose  it. 
They  use  statistics  in  a  similar  way.  In  such  ways  they  blind 
themselves  to  the  facts  and  their  significance;  but  study  almost 
any  "argument"  against  capital  punishment  and  you  will  seldom 
fail  to  find  some  of  the  above  characteristics. 

It  is  said  that  it  costs  much  more  to  try  a  murderer  who 
is  likely  to  deserve  hanging  because  it  is  so  much  harder  to  get 
juries  who  do  not  have  conscientious  scruples  against  the  death 
penalty.     An   Oklahoma  judge  tells  this  incident: 
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So  many  veniremen  had  been  excused  from  jury  service  on 
account  of  unwillingness  to  affix  the  death  penalty  that  the  judge 
?ot  tired  of  it.  After  the  lawyers  had  finisht  with  a  venireman 
rhe  judge  interposed. 

Judge:      "Are   you   opposed   to   capital   punishment?" 

Venireman:     "Yes  sir,  I  am." 

Judge:  "You  think  you  could  not  condemn  a  man  to  death 
-ven   if  you  were  satisfied  that  he  was  guilty?" 

Venireman:  "No  sir,   I   could  not." 

Judge:  "If,  when  you  go  home  tonight,  you  found  thai 
»ome  low  down  villain  had  murderd  your  wife  and  children  in 
-old  blood,  would  you  favor  hanging  him?" 

Venireman:    "Oh   that's  very   different!" 

Judge:   "I   think  you'll  do.     Call  the  next." 

Exactly.  What  are  we  to  think  of  a  man  who  would  with- 
out hesitation  condemn  a  man  to  death  who  had  killd  his  own 
wife  or  child,  but  would  not  if  the  murderer  had  killd  some- 
body else's  wife  or  child?  Is  the  law  to  blame  when  men  act 
fhis   way? 

It  is  sometimes  claimd  that  murders  are  due  to  brain  or 
glandular  defects,  and  should  therefore  be  considerd  as  due  to  dis- 
ease, and  even  psychology  is  quoted  as  supporting  this  view.  Ii 
is  also  urged  that  murder  is  due  to  inheritance  and  environment 
which  the  murderer  cannot  help;  therefore  it  is  as  wrong  to  pun- 
ish the  murderer  as  the  insane  or  the  sick  or  irresponsible.  To 
quote  psychology  in  support  of  such  a  monstrous  doctrine  is  out- 
rageous. Some  psychologists  have  held  such  views  but  it  cannot 
be  said  the  great  psychologists  do.  Prof.  James  said,  "Life  i? 
not  a  mere  rattling  of  chains  forgd  in  eternity".  Even  the  the 
very  ones  who  profess  to  believe  that  murderers  are  not  respon- 
sible are  compeld  every  hour  to  live  as  tho  they  and  every  one  else 
were  responsible.  If  there  is  no  responsibility  then  there  is  no 
such  a  thing  as  merit  or  demerit,  right  or  wrong,  good  or  bad  is 
applied  to  human  character.  We  should  be  merely  lucky  or  un- 
lucky. Doubtless  there  is  connection  between  actions  and  physical 
conditions  tho  we  do  not  know  but  that  both  are  traceable  to  the 
same  cause.  We  are  conscious  when  we  act  that  we  could  have 
acted  differently  if  we  had  wisht.  If  we  reject  the  clear  testimony 
of  consciousness  in  one  case  we  must  reject  it  altogether;  then 
where  are  we? 

But  when  A  takes  B's  life  he  takes  what  he  cannot  restore 
He  can  neither  replace  B's  life  nor  put  his  own  in  the  place  of 
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it.  BUT  HE  FORFEITS  HIS  OWN  JUST  THE  SAME.  Be- 
cause life  is  something  that  cannot  be  restored,  nor  any  equivalent 
of  it,  does  not  by  one  iota  change  A's  obligation  to  make  full  re- 
stitution. He  cannot  go  on  enjoying  his  own  life  as  before.  The 
plain  justice  of  making  him  lose  the  equivalent  of  what  he  took  13 
too  clear  for  argument.  But  this  is  just  what  capital  punishment 
does.  It  takes  from  the  murderer  what  is  due  from  him.  That 
the  state  cannot  deliver  to  B  the  life  it  takes  from  A  makes  no  pos- 
sible difference  to  A.  His  part  is  giving  an  equivalent  of  what 
he  took. 

The  opponents  of  Capital  punishment,  by  overestimating  the 
value  of  the  murderer's  life  underestimate  the  value  of  his  victim's 
life — that  is  the  lives  of  everybody  else.  This  is  inescapable. 
It  is  just  this  the  opponents  of  capital  punishment  are  doing  for 
human  society.  By  minimizing  what  is  to  be  taken  from  A  they 
minimize  what  has  been  taken  from  B,  and  from  every  murderer's 
possible  victim,  that  is  every  human  life.  Murder  is  no  longer  a 
serious  thing  when  measured  by  what  some  sentimentalists  would 
take  from  the  murderer.  We  cannot  minimize  the  punishment  for 
a  crime  without  practically  minimizing  the  crime. 

Some  say  the  murder  should  be  allowd  wages  which  should 
be  paid  to  his  family.  Why  not  pay  it  to  the  family  of  the  mur- 
derd  victim?     Who  will  work  for  them? 
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